THE AUTHORITY FOR THE RELEASE OF RECORDS IN A

COURT ORDERED PSYCHOLOGICAL EVALUATION

6.
The following discussion details as simply as possible the rationale, basis, and authority for the release of parents’ and children’s records by a psychologist conducting a court ordered evaluation pursuant to F.S. 61.20

THE PSYCHOLOGIST’S OBLIGATION TO BE FAMILIAR WITH THE LAW

7.
Psychologists’ professional obligations are spelled out in the Florida 

Administrative Code 64B19.  

8.
The professional obligations of psychologists performing evaluations by court order in matters related to F.S. 61.13, specifically F.A.C. 64B19-18.007 Requirements for Forensic Psychological Evaluation of Minors for the Purpose of Addressing Custody, Residence or Visitation Disputes.



9.
Within this rule the APA Guidelines for Child Custody Evaluations in Divorce Proceedings”
, effective July, 1994, and the “Specialty Guidelines for Forensic Psychologists 
”, effective March 9, 1991 are incorporated by reference
.

10.
Section 5 of the APA Guidelines:The psychologist gains specialized competence, part A directs that 

“The psychologist also strives to become familiar with applicable legal standards and pro​cedures, including laws governing divorce and custody ad​judications in his or her state or jurisdiction”.

11.
Guideline III. C. of the Specialty Guidelines for Forensic Psychologists reminds forensic psychologists that they are 

“responsible for a fundamental and reasonable level of knowledge and understanding of the legal and professional standards that govern their participation as experts in legal proceedings.” 

12.
Guideline III. D. reminds forensic psychologists that they have 

“an obligation to understand the civil rights of parties in legal proceedings in which they participate, and manage their professional conduct in a manner that does not diminish or threaten those rights.” 

THE COURT ORDERED EVALUATION PROCESS

13.
A court ordered evaluation begins when there is reason to be concerned about an aspect of parenting capacity or a question as to what the time sharing arrangement shall be post divorce.  An evaluation – a “social investigation” pursuant to F.S. 61.20 Social investigation and recommendations when child custody is in issue
 is ordered.  This statute allows for a “psychologist licensed pursuant to chapter 490” (among other possible professionals) to conduct such an evaluation
.

14.
Once the evaluation is ordered, and the psychologist accepts the order – even if the order is vague or ambiguous in it’s content and direction - the psychologist’s professional actions are governed by the following sections of the Florida Administrative Code:

· 64B19-18.004 Use of Test Instruments

· 64B19-18.007 Requirements for Forensic Psychological Evaluations of Minors for the Purpose of Addressing Custody, Residence or Visitation Disputes.
· 64B19-19.005 Releasing Psychological Records.
· 64B19-19.006 Confidentiality.

The Initial Order

15.
The initial order appointing the evaluator (usually a psychologist) should always clearly address a number of concerns: (1) the purpose of the order (i.e., what is to be investigated), (2) the scope of recommendations that is sought (e.g., time sharing recommendations, treatment recommendations, designation of authority for various aspects of decision making), (3) the allocation of fees, (4) the procedures by which a complaint may be filed, and – for the purposes of this affidavit – (5) the issue of records release.  

16.
Unfortunately, as is often the case, orders typically do not address the release of records.  


17.
Never the less the law is very clear:  When a court ordered evaluation is conducted it is to assess the “parenting capacity” of either or both parents
 - the components of “parenting capacity” as defined in statutory language are found F.S. 61.13 (7) § (a) – (t).

18.
From the statute authorizing the conduct of an evaluation, pursuant to F.S. 61.20, we turn now to the rules governing the professional function of psychologists generally with regard to the release of records, and then to the rules governing the professional conduct of psychologists when performing a court ordered evaluation and the release of records therein.

The sequence of the psychologist’s evaluation: Confidentiality

19.
When a person
  uses the services of a psychologist in the context of therapy or counseling he or she has a reasonable expectation of having her communications kept “confidential” or private
. And, psychologists are expected to honor that expectation because 

“One of the primary obligations of psychologists is to respect the confidentiality of information entrusted to them by service users”
 .

The sequence of the psychologist’s evaluation: Records Release

20.
Unlike a therapy or counseling relationship a psychologist’s client in conducting a court ordered evaluation is the court, and in this regard the psychologist is obliged to inform the service user (i.e., parent, litigant) of the limits of the confidentiality they might otherwise expect, that is, that part of the code (F.A.C. 64B19-19.006 Confidentiality §(2)) which states 



“In cases where an evaluation is performed upon a person by a psychologist for use by a third party, the psychologist must explain to the person being evaluated the limits of confidentiality in that specific situation, document that such information was explained and understood by the person being evaluated, and obtain written informed consent to all aspects of the testing and evaluative procedures” (Emphasis added).

21.
Florida Family Law Rules of Procedure 12.363 Evaluation of a Minor Child could not be written more clearly.  In addition to the obligation of the expert to prepare a written report
 the evaluator psychologist is obliged, upon motion of any party, the court may order the expert to produce the expert's complete file  to another qualified licensed mental health professional
.

22.
As if to emphasize the need for transparency as to how the findings of a report were formulated, and to emphasize the absence of confidentiality with regard to entire contents of the evaluator’s file, the Committee Note adds

“This rule is not intended to prevent additional mental health professionals who have not treated, interviewed, or evaluated the child from testifying concerning review of the data produced pursuant to this rule” (Emphasis added).

23.
Rule 12.363 is clear that the basis of the evaluator’s report (i.e., the complete records in the psychologist’s file) is subject to cross-examination by the parties, consistent with the rules of evidence
.  There is nothing in the rule that limits the release of either parent’s communications, or records obtained about the parent from collateral (or outside) sources, and certainly nothing to limit the disclosure of the child’s (or children’s) records or communications.


24.
If the Family Law Rule of Civil Procedure 12.363 were not clear enough the Florida Administrative Code explicitly acknowledges that records must be released when “otherwise required by law”, to wit:


25(a).

64B19-18.004 Use of Test Instruments.


§ (3) A psychologist who uses test instruments may not release test data, such as test protocols, test questions, assessment-related notes, or written answer sheets, except …… (3) when the release of the material is otherwise required by law. 


26(b). 
64B19-19.005 Releasing Psychological Records.


§ (3) The psychologist’s notes pertaining to psychological services rendered ……can be released …… (2) when the release of the material is otherwise required by law. 


27(c). 

64B19-19.006 Confidentiality.


§(1) One of the primary obligations of psychologists is to respect the confidentiality of information entrusted to them by service users. ……. The only exceptions to this general rule occur in those situations when nondisclosure on the part of the psychologist would violate the law. 

§(4) The licensed psychologist shall maintain the confidentiality of all psychological records in the licensed psychologist’s possession or under the licensed psychologist’s control except as otherwise provided by law 

28.
Psychologists conducting evaluations under the aforementioned “rules” should be aware (as should the Court), consistent with the dictates of the APA and Forensic Guidelines, that the psychologist’s obligation, as an agent of the Court, will be to release those records for examination in a litigant’s preparation for examination of those records.


29.
The APA Guidelines (incorporated by reference into F.A.C.. 64B19-18.007 Requirements for Forensic Psychological Evaluations of Minors for the Purpose of Addressing Custody, Residence or Visitation Disputes) anticipates that records may become subject to review by third parties and states in section 16, The psychologist maintains written records:
“All raw data and interview information are recorded with an eye toward their possible review by other psychologists or the court, where legally permitted. Upon request, appropriate reports are made available to the court”. 

30.
Guideline III. D. Specialty Guidelines for Forensic Psychologists (also incorporated by reference into F.A.C.. 64B19-18.007 Requirements for Forensic Psychological Evaluations of Minors for the Purpose of Addressing Custody, Residence or Visitation Disputes) states that psychologist has 

“an obligation to understand the civil rights of parties in legal proceedings in which they participate, and manage their professional conduct in a manner that does not diminish or threaten those rights.” 

31.
Finally, although the AFCC’s Model Standards
 are not incorporated by reference, or otherwise, into the Florida Administrative Code, and are only aspirational, they reflect a more recent, and more comprehensive, set of guidelines that are acknowledged by, and are applicable to, a broader range of evaluators than just psychologists.  The Model Standards reflect the most current state of “good practices” in child custody evaluations.

34.
AFCC’s Model Standards Model Standard 2.2 requires that evaluators “have an understanding of the fundamental legal rights of those who are part of the evaluation process and . . . conduct themselves in such a manner as to not violate or diminish those rights.” 
35.
Model Standard 3.2 (a) declares that evaluators “shall presume that their records are created, maintained, and preserved in anticipation of their review by others who are legally entitled to possess them and/or to review them.”

36.
Model Standard 3.2 (a) of the AFCC’s Model Standards declares that “evaluators shall presume that their records are created, maintained, 

and preserved in anticipation of their review by others who are legally entitled to possess them and/or to review them” (Emphasis added).
THE OBLIGATION TO RELEASE RECORDS IN A COURT ORDERED EVALUATION PURSUANT TO F.S. 61.20

37.
The rules governing the conduct of a psychologist’s evaluation pursuant to a court order under F.S. 61.20 could not be more clear – the records gathered and relied upon by a psychologist are discoverable and without exception.

38.      Evaluators who refuse, on whatever specious or ill-informed 

grounds
 to release records “when otherwise required by law” are diminishing litigants’ due process rights when they resist lawful requests by attorneys for information reasonably needed by them in order to effectively represent their clients.

� 	Practice Directorate, American Psychological Assn, Washington, DC. (1994). Guidelines for child custody evaluations in divorce proceedings. American Psychologist, 49(7), 677-680.





� 	Committee on Ethical Guidelines for Forensic Psychologists. (1991). Specialty guidelines for forensic psychologists. Law and Human Behavior, 15(6), 655-665.





� 		F.A.C. 64B19-18.007 Requirements for Forensic Psychological Evaluation of Minors for the Purpose of Addressing Custody, Residence or Visitation Disputes 


§ (2) The minimum standard of performance in court-ordered child custody evaluation and family law proceedings includes, but is not limited to, the following:


(a) The psychologist shall adhere to the “APA Guidelines for Child Custody Evaluations in Divorce Proceedings,” effective July, 1994, and the “Specialty Guidelines for Forensic Psychologists,” effective March 9, 1991.  These guidelines are incorporated by reference………





� 	F.S. 61.20 Social investigation and recommendations when child custody is in issue 


§ (1)  In any action where the custody of a minor child is in issue, the court may order a social investigation and study concerning all pertinent details relating to the child and each parent …..(emphasis added).





� 	F.S. 61.20 Social investigation and recommendations when child custody is in issue 


§ (2)  A social investigation and study, when ordered by the court, shall be conducted by ….. a psychologist licensed pursuant to chapter 490..





� 	See the APA Guidelines:


§3. The focus of the evaluation is on parenting capacity, the psychological and developmental needs of the child, and the resulting fit. 


In considering psychological factors affecting the best interests of the child, the psychologist focuses on the parenting capacity of the prospective custodians in conjunction with the psychological and developmental needs of each involved child. This involves (a) an assessment of the adults' capacities for parenting, including whatever knowledge, attributes, skills, and abilities, or lack thereof, are present; (b) an assessment of the psychological functioning and developmental needs of each child and of the wishes of each child where appropriate; and (c) an assessment of the functional ability of each parent to meet these needs, including an evaluation of the interaction between each adult and child. 





The values of the parents relevant to parenting, ability to plan for the child's future needs, capacity to provide a stable and loving home, and any potential for inappropriate behavior or misconduct that might negatively influence the child also are considered. Psychopathology may be relevant to such an assessment, insofar as it has impact on the child or the ability to parent, but it is not the primary focus. 





� 	Because various terms are used in the Administrative Code for persons using the services of a psychologist including “patient”, “client”, and “service user” and because not all persons using psychological services are “patients” or “clients” the term “service user” will be used throughout the rest of this affidavit.





� 		Florida Administrative Code 64B19-19.002 Definitions.


A “client”, or “patient” is that individual who, by virtue of private consultation with the psychologist, has reason to expect that the individual’s communication with the psychologist during that private consultation will remain confidential, regardless of who pays for the services of the psychologist.





� 	Florida Administrative Code Rule 64B19-19.006 Confidentiality.


(1) One of the primary obligations of psychologists is to respect the confidentiality of information entrusted to them by service users.


� 	See : Florida Family Law Rules of Procedure 12.363 Evaluation of a Minor Child  §(b) Providing of Reports.


§(1)	Unless otherwise ordered, the expert shall prepare and provide a written report to the attorney for each party or the party, if unrepresented, and the guardian ad litem, if appointed, a reasonable time before any evidentiary hearing on the matter at issue. The expert also shall send written notice to the court that the report has been completed and that a copy of the written report has been provided to the attorney for each party or the party, if unrepresented, and the guardian ad litem, if appointed. In any event, the written report shall be prepared and provided no later than 30 days before trial or 75 days from the order of appointment, unless the time is extended by order of the court.





� 	See: Florida Family Law Rules of Procedure 12.363 Evaluation of a Minor Child  §(b) Providing of Reports. 


§ (2)	On motion of any party, the court may order the expert to produce the expert's complete file to another qualified licensed mental health professional, at the initial cost of the requesting party, for review by such qualified licensed mental health expert, who may testify (Emphasis added).





� 	See : Florida Family Law Rules of Procedure 12.363 Evaluation of a Minor Child  § (e)	Use of Evidence. 


An expert appointed by the court shall be subject to the same examination as a privately retained expert and the court shall not entertain any presumption in favor of the appointed expert's findings. Any finding or report by an expert appointed by the court may be entered into evidence on the court's own motion or the motion of any party in a manner consistent with the rules of evidence, subject to cross-examination by the parties. The report shall not be considered by the court before it is properly admitted into evidence (Emphasis added).





� 	Martindale, David A.; Martin, Lorraine; Austin, William G.; Drozd, Leslie; Gould-Saltman, Dianna; Kirkpatrick, H. D.; Kuehnle, Kathryn; Kulak, Debra; McColley, Denise; Sheinvold, Arnold; Siegel, Jeffrey; Stahl, Philip M.; Hunter, Leslye (2007). Model Standards of Practice for Child Custody Evaluation Family Court Review, Vol 45(1), Jan 2007, 70-91.





	Although not incorporated by reference into the Florida Administrative Code, and only inspirational, the AFCC Model Standards are more recent, more comprehensive and are applicable to a broader range of evaluators than just psychologists and reflect the most current state of “good practices”.in child custody evaluations.





� 	The most common protests to a request for releasing data by psychologists conducting evaluations pursuant to a court order are that the information gathered (a) is protected by HIPPA, and or (b) that the test records are protected by copyright laws.





When information is gathered, and tests are administered, for the express purpose of enabling a designated expert to prepare a report for use in a proceeding under F.S. 61.20, neither the test data obtained nor the information gathered is related in any way to the provision by the expert of health services, even if the expert is a health service provider. 





The “goal-line stand” of psychologists resisting the disclosure of test data is citing of contracts with publishers and offering of vague references to copyright law. If the evaluator is to comply with the rules as described above they should not utilize instruments yielding data that the evaluators view as not discoverable because of copyright laws or contractual obligations.
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