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A. Introduction

This article describes the practical realities of
child custody recommendations by court-appointed
parenting evaluators and guardians ad litem.  It
argues that given these realities, the role of such
persons should be abolished from child custody
practice.  Only with this course will the problems
with their use be eliminated.  Children will be better
protected by the courts.

B. The Evaluation Process

Parenting evaluators and guardians ad litem
investigate custody arrangements and report back to
the court with their recommendations.2  In some

states, the guardian ad litem does not make a
"recommendation," but instead provides his position
via a brief.3 

Evaluators and guardians ad litem are also
known as custody investigators, forensic experts
and law guardians.4  Evaluators are usually
psychologists or social workers; guardians ad litem
are often lawyers.  Sometimes guardians ad litem
are lay persons, for example, with the CASA
program.5  Many, if not most of these persons are
hardworking and conscientious.

1. Appointment

It is not uncommon for an evaluator/guardian ad
litem to be appointed via nomination or suggestion.6

With this situation, attorneys can and do advocate
for the appointment of evaluators/guardians ad litem
whose views are compatible to their cases.  For
example, if a father claims that the mother is
alienating him from the child, the father's attorney
might suggest evaluators known to find alienation
determinative. 
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In some courts, it is permissible for attorneys to
contact evaluators/guardians ad litem prior to
appointment.  Such contact can be ostensibly to
verify availability.  Its real purpose may be to "test
the waters" regarding one's case.  If the reaction is
favorable, the attorney will move forward to
advocate appointment.  If the reaction is
unfavorable, the attorney may look elsewhere.
Certain attorneys also tend to work with certain
evaluators/guardians ad litem.  In other words, they
develop business relationships.  With these
circumstances, the person appointed can be pre-
aligned to one side.

2. Investigation

Once appointment is made, the lobbying
campaign continues.  Each side provides the
evaluator/guardian ad litem with information
including multiple level hearsay.

Evaluators/guardians ad litem also typically meet

with the parents  and the chi ldren.
Evaluators/guardians ad litem may contact third
parties.  They may also conduct or commission
psychological (profile) testing for the parents or the
children.7

3. Report

The results of the investigation, any
psychological testing and recommendations of the
evaluator/guardian ad litem are typically
summarized in a report filed with the court.8  In
these reports, the evaluator/guardian ad litem may
or may not rely on applicable law.  This
phenomenon has been documented in at least one
reported decision.  See Gilbert v. Gilbert, 664 A.2d
239, 242 at fn. 2 (Vt. 1995) (describing survey
results).9

Evaluators/guardians ad litem may also rely on
their own personal, social or cultural values.  Paul
S. Appelbaum, M.D. states:



DIVORCE LITIGATION

55

When an evaluator recommends [a child's
placement] we are learning not about the
relative capacities of the parties but, instead,
about the relative values of the evaluators.10

4. Trial

By the time of trial, the evaluator/guardian ad
litem is in the position of defending his report and
recommendations.  In states where the guardian ad
litem files a brief, he is in the position of defending
the brief.

Factors encouraging this phenomenon include
the need of the evaluator/guardian ad litem to
maintain his reputation, to thereby gain more
appointments.11  He may also be concerned that the
judge will reduce his fees if his recommendation or
brief does not prevail.12

At this point, the evaluator/guardian ad litem's
recommendations can become more strongly stated,
i.e., more "black and white".  The recommended
parent may thus be portrayed as more clearly
"good" and the other as more clearly "bad."  But the
reality may be in the middle, i.e., that like all of us,
neither parent is perfect.

At trial, the evaluator/guardian ad litem typically
testifies about his report and recommendations.
This testimony typically includes hearsay
previously provided by the parties.13  Repeated yet
again, its substance can become grossly
distorted—like a story repeated multiple times as
part of a children's "telephone game."14

Evaluator/guardian ad litem testimony can also
include opinions on credibility.15  The author has
seen as a basis for such opinions, a parent's
psychological profile, for example, that a parent has
an "elevated lie scale."  The author has observed
such testimony to be extremely prejudicial.16

The above situation is quite different from the
admission of an investigator's testimony in other
contexts.  For example, an investigator in a criminal
trial would not be allowed to testify as to his or her
recommendations regarding conviction, as to
hearsay, or as to his or her opinion on witness
credibility.17

C. Judicial Reliance on Evaluators/Guardians
Ad litem

Most judges perceive evaluators/guardians ad
litem as neutral investigators or advisors.18

Evaluator-psychologists can be held in especially
high esteem.

With this status, the reports and
recommendations of an evaluator/guardian ad litem
can become the factual and legal standard for trial.
The burden of the non-recommended party is thus
to disprove a factual and legal standard.  The burden
of the recommended party is merely to provide
corroboration for the standard.  In Gilbert, 664 A.2d
at 242, the Supreme Court of Vermont found such
burden-shifting so unfair as to require reversal.

A related problem is the legitimization of
improper evidence through the evaluator/guardian
ad litem.  In one record reviewed by this author, the
evaluator testified that the mother's family was
"manipulative" and dishonest.  On cross-
examination, the evaluator conceded that as a basis
for her opinion, she was relying on unsigned written
statements provided by the father.  Had the father
sought to admit these statements through himself,
they would have been viewed as hearsay, lacking
authenticity and self-serving.  But admitted as they
were through the evaluator, their thrust
(manipulative/dishonest) was instead perceived as
fact.  Such "fact" was then incorporated into the
court's decision; the child was removed from the
mother's primary care.
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With the perceived neutrality of
evaluators/guardians ad litem, their positions are
often determinative.19  But as described above,
evaluators/guardians ad litem are not neutral.  Once
they make their recommendations, they are in the
position of defending them; they have conflicts of
interest including concerns about their future
appointments and fees.

D. Reforms

The poor quality of custody evaluations has been
reported in the literature.20  Proposed reforms have
ranged from making changes designed to improve
their quality, to their complete elimination.21  

Perhaps the most common approach has been to
establish evaluation standards.  In Washington
State, for example, there are now court rules that
require guardians ad litem to maintain
documentation that substantiates their
recommendations.22  Minimum standards have also
been imposed through case law.  See, e.g., Patel v.
Patel, 555 S.E.2d 386, 390 (S.C. 2001).23

Another approach has been to redefine the role of
the guardian ad litem as a lawyer for the child.
With this approach, the guardian ad litem does not
make a recommendation, but instead provides his
position via a brief.  As noted above, this approach
is already used in some states.  It is also promoted
by the ABA's "Standards of Practice for Lawyers
Representing Children in Custody Cases," which
call for the appointment of a "Best Interests
Attorney."24  The Best Interests Attorney does not
act as a witness or make reports and
recommendations.25  He files briefs and makes
arguments.26

In Wisconsin, guardians ad litem have this role.27

Professors Raven Lidman and Betsy Hollingsworth
report that these persons nonetheless function like
traditional guardians ad litem, i.e., they in effect

give reports and recommendations.28  A similar
phenomenon has been noted in New York.  There is
a "recurring problem" that courts expect the
attorney for the child to give a recommendation.29

The concept of the Best Interests Attorney is,
regardless, flawed.  He represents the child's best
interests, which is the ultimate issue before the
court.  There is the potential for the court to be
usurped, or to at least not consider the evidence as
carefully because he has already made the best
interests determination.30

The conflicts of interest described above also
continue to exist.  As with a traditional guardian ad
litem, the Best Interests Attorney has concerns
about his future appointments and fees. Once he
submits his brief, he is in the position of defending
it.  There are also problems with the evidence.  As
with a traditional guardian ad litem, the Best
Interests Attorney relies on hearsay.31 

E. Evaluators/Guardians ad Litem Should
be Eliminated from Child Custody
Proceedings

Another way to look at the use of
evaluators/guardians ad litem is that they act as a
filter or prism between the court and the evidence.32

They are like "spin doctors."  They tell the court
what it sees, which can make a difference as to the
court's perception.33  The court's normal decision-
making function is distorted so that children are
harmed.  Attorney Richard Ducote states:

[I]n domestic violence and abuse cases,
where courts are even more eager to
appoint GALS, children are frequently
ending up in the custody of the abusers
and separated from their protecting
parents.  This tragedy does not happen
in spite of the GALS, but rather because
of the GALS.34
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Richard Wexler, Executive Director of the
National Coalition for Child Protection Reform,
makes a similar point regarding the CASA program:

[W]e conclude that the only real
accomplishment of CASA is to
encourage the needless removal of
children from their homes.35

The distortion of the court's decision-making
ability cannot be rectified by reforms that leave the
filter of the evaluator/guardian ad litem in place.
The only reform that will eliminate the problem of
the filter is the elimination of the filter itself.
Evaluators/guardians ad litem must be eliminated

from child custody practice.

F. Conclusion

Evaluators and guardians ad litem are often hard
working and conscientious.  There are, however,
fundamental problems with their role.   They cause
the court's normal decision-making function to be
distorted.  Wrong decisions are made.

Court-appointed evaluator and guardians ad litem
must be eliminated from child custody practice—for
the sake of the children.
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