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The Family Court regularly faces making decisions ‘in the best interest of the child’ for which it needs more than counsels’ biased argument upon which to base it’s decision.  Psychological evaluations, ordered by the Court, are increasingly a key element in the Court’s decision making practice.


This purpose of this article is to provide the Family Court, and those attorneys practicing before it, an understanding of the rules that govern Court ordered psychological evaluations.  Hopefully this knowledge will save the Court time, and will provide the prudent attorney tools for effective utilization, or cross examination, of the Courts’ experts.  Ultimately the ambition is to support the Family Court to properly, and productively, utilize the services of appointed psychologists to assist in making decisions in the ‘best interest of the child’.
ORDER OF REFERRAL


Upon appointing a psychologist as an expert in assisting the Court  the order should contain unambiguous language concerning five vital elements: 

(1) the scope and purpose of the evaluation;

(2) the manner in which privilege, confidentiality and records release ought to be handled;

(3) who is permitted to testify as an expert (dual role conflicts);

(4) protections available for the evaluator (designating the evaluating psychologist as guardian ad litem) and

(5) how payment should be made 


Attending to these issues in advance will illuminate hurdles that are already explained in statute, administrative code, ethical guidelines and/or practice parameters – but which are unknown to the ordinary family attorney.


(1) THE SCOPE AND PURPOSE OF THE EVALUATION:  Explicitly state the reason for the evaluation, i.e., custody, visitation, relocation, etc., and the reasons why it is an issue at the present time.  


Background:  Typically, and clinically, the Court translates its concerns for the ‘best interests of the child’ as disquiet about ‘parenting capacity’ – often the raison d’etre for the Court ordered evaluation in the first place.   


F.S. 61.13 specifies that one of the determinative factors in making a custodial recommendation is the mental health of the parent(s).  Yet all too often the Court’s order calls only for an evaluation of the child(ren).  Under this statute it is not possible to evaluate only the child(ren) as, at the very minimum, to do so would be in direct violation of F.S. 61.13!  


This statutory factor derives from both empirical research and from various practice parameters
 that direct that in order to assess the child’s needs in divorce proceedings, the functioning and parenting capacity of the adults must be assessed.   This is further codified in F.A.C. Section 64B19-18.004(b) Use of Test Instruments which directs an assessing psychologist to justify the selection and use of a test instrument, based on the purpose or evaluation question to be answered.


For instance, The Psychological Services Plan for the Eleventh Judicial Circuit of Florida, Family Division (hereinafter “the Service Plan”) states, in part: 


“Psychological testing is appropriate for several reasons…..It can be used to confirm or invalidate clinical impressions or questions raised by either parent regarding the psychological fitness of the other parent….”


‘The Service Plan’ goes on to direct that:


 “Clinical Interviews should be conducted with all individuals involved in the case – both parents, minor children – as well as any collateral parties who are significant in the minor children’s life.”


The order, then, must also provide that any and all collateral parties be available for the purpose of the evaluation (grandparents, significant other, new spouse, siblings, housekeeper, nanny or school personnel) even though such persons are not technically parties to the suit or motion before the Family Court.  


Practical considerations:  The family attorney considering requesting an expert’s evaluation, or challenging an expert’s opinion, ought to thoroughly review the practice parameters referenced above to assure compliance with established standards of evaluation procedures.


During the initial conference with the Court appointed psychologist counsel for both parties should offer a position statement regarding their client’s view of the issue at hand.  Such a document, becoming part of the record, serves to clarify the objectives of the evaluation, informing the expert how the parties perceive the other parent’s position and role – a fundamental element in the Court’s consideration of the factors delineated in F.S. 61.13, and essential in the expert’s appraisal process.

(2) THE MANNER IN WHICH  PRIVILEGE, CONFIDENTIALITY AND RECORDS’ RELEASE SHOULD BE HANDLED:  Once a report has been authored and issued, counsel has a legal right to subpoena these records in order to discharge their obligation to best represent his/her client by having access to the files which serve as the basis for the expert’s findings and recommendations. 

At the same time (and often misinterpreted as adversarial or obstructionist) it is the psychologist’s professional and legal obligation to attempt to see that such records, most particularly ‘'raw data'
, are not misinterpreted and not misused.

Background:  This is partly because test item responses, and often the computerized interpretations of psychological test results, only generate hypotheses to be accepted, rejected or modified on the basis of the clinical observations and judgment of a competent professional, and, partly based on test security requirements. 

To prevent misuse or misinterpretation of the test data, as well as to afford protection to the test publishers’ copyright, F.S. 490, F.A.C. 64B18, the Ethical Code of the American Psychological Association, and the Specialty Guidelines for Forensic Psychologists direct that the release of such records and test results occur only when the interpretation of the results will be performed by a person who is trained and competent in psychological testing and assessment (i.e., released
 to another psychologist
).  This safeguard (i.e., requirement that records only be released to another psychologist) has been recently maintained in Florida Supreme Court Rule 12.363.  

Practical considerations:  Be prepared to utilize the services of a second, consulting, psychologist to serve as another interpreter of the test procedures and results, or specify at the outset how, and to whom, which records will be released (to make possible the attorneys right to examine evidence) and how they will be protected (to uphold the psychologist’s statutory obligations).

An additional consideration, more often than not overlooked, is F.A.C. 64B19-19.006 (4) which instructs that no mental health records be produced in the absence of a signed/authorization/release by the person(s) holding privilege to the requested record(s).  Unless otherwise specified a Court order does not, ipso facto, discharge the evaluating psychologist from his obligation to obtain authorization from the service user (person being evaluated) to release records.


(3) DEFINING WHO IS PERMITTED TO TESTIFY AS AN EXPERT (dual role conflicts):  The Court and counsel ought to recognize the ethical and legal dilemma for the treating psychologist who attempts (or is also asked) to be the Court’s expert on behalf of his/her patient.

The role of being both the patient’s (litigant’s) therapist and forensic expert (a ‘dual role conflict’) is incompatible with good patient care, and runs counter to existing clinical and forensic practice guidelines.  


Background:  The psychologists’ ethical code directs that “a psychologist refrains from taking on professional or scientific obligations when preexisting relationships would create a risk of such harm”
.   Recognizing that the likelihood for becoming enticed into a dual role conflict increases in litigation the code goes on to exhort that "In most circumstances, psychologists avoid performing multiple and potentially conflicting roles in forensic matters".

In a similar fashion, the Specialty Guidelines for Forensic Psychologists 
 denotes the following:  

“Forensic psychologists recognize potential conflicts of interest in dual relationships with parties to a legal proceeding…and avoid providing professional services to parties in a legal proceeding with whom they have personal or professional relationships that are inconsistent with the anticipated relationship”.

The most recent, and the most specific, of these practice guidelines, the Guidelines for the Conduct of Child Custody Evaluations
, emphatically states:

“Psychologists generally avoid conducting a child custody evaluation in a case in which the psychologist served in a therapeutic role for the child or his or her immediate family or has had other involvement that may compromise the psychologist's objectivity….In addition, during the course of a child custody evaluation, a psychologist does not accept any of the involved participants in the evaluation as a therapy client. Therapeutic contact with the child or involved participants following a child custody evaluation is undertaken with caution….”.

Lest it be considered that this proscription is the sole duty of an evaluating psychologist other specialty (i.e., forensic) psychological organizations have long recognized, and sought to limit, circumstances in which dual functions are performed by a single individual.  For instance, the Ethical Guidelines for the Practice of Forensic Psychiatry explicitly state:

“A forensic psychiatrist should generally avoid agreeing to be an expert witness for, or perform an evaluation on, his patient for legal purposes because a forensic evaluation usually requires that other people be interviewed and testimony may adversely affect the therapeutic relationship”

Based on the aforementioned, and recognizing that ethical codes of conduct do not necessarily have the force of law, the Board of Psychology approved F.A.C. 64B19-18.006, titled “Prohibition Against Treating psychologists Performing Evaluations of Minors for the Purpose of Addressing Custody, Residence or Visitation”.   

And, if the title weren’t sufficiently explicit, the text goes on to direct that 

“It is a conflict of interest for a psychologist who has treated a minor or any of the adults involved in a custody or visitation action to perform a forensic evaluation for the purpose of recommending with which adult the minor should reside, which adult should have custody, or what visitation should be allowed”.

Practical considerations:  Under both the test of "general acceptance" in the relevant professional community
, and the "good grounds given what is known" test of Daubert
, forensic assessment by a patient's therapist does not generally provide a reliable basis for a forensic assessment and therefore should be avoided by the ethical psychologist and viewed skeptically by the courts. 

The temptation exists to use treating therapists as forensic experts on behalf of their patients because of erroneous beliefs about efficiency, candor, neutrality, and expertise.  In a word, “Don’t!”.


(4) PROTECTIONS AVAILABLE FOR THE EVALUATOR (designating the evaluating psychologist as guardian ad litem
:)  Perhaps a fearsome reason that many otherwise qualified psychologists decline a Family Court’s request to conduct a custody, or other evaluation, is the high liability risk associated with such evaluations.  

Background:  In a recent commentary O’Donohue and Bradley
 note that there is a lack of a useful operational definition of ‘the best interests of the child’ and that values permeate testimony (often with a marked lack of an adequate psychological theory).  While ‘experts’ may claim to base their judgments on the integration of many arrays of data, research, according to Koocher
, suggests that subjective beliefs are largely illusory.

It is not surprising then that an unhappy, disappointed, or disgruntled parent (i.e., the one not prevailing before the Court) might easily turn their unhappiness into a complaint to AHCA (Agency for Health Care Administration) for the evaluator’s alleged failure in the evaluation process.  A review of APAIT (American Psychological Association Insurance Trust) correspondence to insureds, or its claims history, quickly reveals that participation in custody evaluations is by far one of the highest liability risk areas facing psychologists today.

Practical considerations:  To afford the psychologist a framework of independence from potentially vindictive action on the part of one of the parents the Family Court is well within its authority to avail itself of F.S. 61.404, which states 

“if the Court finds it is in the best interest of the child, the Court may appoint a guardian ad litem to act as the next friend of the child, investigator or evaluator, not as attorney or advocate” (emphasis added).

Appointing the psychologist/evaluator as a guardian ad litem would afford the umbrella of quasi judicial immunity consistent with F.S. 61.405, which states

 “Any person participating in a judicial proceeding as a guardian ad litem shall be presumed prima facie to be acting in good faith and in so doing shall be immune from any liability, civil or criminal, that might otherwise be imposed”.

Robert Woody
 has further suggested that the Courts could be protected from any potential abuse of such immunity if the Florida Board of Psychology were to adopt a rule, which might eventuate in a statute, along the following lines: 

If a complaint against a court-appointed psychologist is relevant to child custody, visitation, or abuse, the Florida Board of Psychology will accept the complaint only: 

(1) if the complainant was a party to the action; 

(2) the allegations were submitted to the Court; 

(3) the court-appointed psychologist received an opportunity to present a defense against the allegations in the Court; and 

(4) the Court issued an order or judgment that the court-appointed psychologist did not perform the services to the satisfaction of the Court.

(5) HOW PAYMENT SHOULD BE MADE:  Everybody likes to be paid for their labor.  Frequently this elemental aspect of the Court’s order is overlooked on the assumption that the psychologist will deal directly with the litigants about fees, or more frequently of late, psychologists are being proposed as the Courts’ experts because their name appears on the panel providers list of the litigants’ health insurance carrier.  

Background:  The usual range of fees in Miami-Dade County is between $150 to $300 per hour for in office consultation or document review, and an equal amount per hour for court related testimony (depositions or appearances, waiting time, travel time, or late canceled depositions or appearances).  A typical and thorough evaluation may take upwards of thirty hours
 to complete.  Thus, an evaluation, before any deposition or Court appearance, may cost anywhere from $4,500 to $9,000!

If one were to attempt to appoint a psychologist from a litigant’s health insurance provider panel there is no telling what the qualifications, or interest in conducting such an evaluation, are of such a psychologist.  Additionally most, if not all, health plans require a demonstration of medical necessity before reimbursement will be considered.  I know of no plan, or insurance coverage, which will reimburse for services directed by the Court to answer legal questions.

Practical considerations:  At a pre-evaluation conference call with counsel for both parties anticipated time and costs should be discussed.  Payment should be made by counsel on behalf of their client, rather than the litigants being directly billed.

Requesting that payment be made on behalf of the parties by their respective counsel defines in advance the fees and conditions for payment, and defines the ‘service user’ (a term used frequently in the Rules of the Board of Psychology in place of ‘patient’ or ‘client’) as the Court and or its representatives, and not the person being evaluated as the ‘client’ or ‘patient’
.

This practice puts all parties on notice at the outset as to the prospective financial cost, and more frequently assures payment to the psychologist evaluator.  

Finally, providing for a ten hour escrow retainer, held against final unpaid costs, or billed against, at the outset of the evaluation process will avert undue delay later in the process as bills for services become due.

CONCLUSIONS:

If one were to develop David Letterman’s “Top Ten Item Checklist for a Family Court Ordered Evaluation”, based on the material presented in this article, it would read like this:

1. Be explicit in stating the purpose/goal for the proposed evaluation

2. Be explicit in stating the underlying reasons/concerns for the psychological evaluation

3.  Direct that all persons relevant to the child’s life be allowed to be interviewed as needed

4. Address the issue of records release 

5. Address the issue of records protection

6. Allow for the provision (per Supreme Court Rule 12.363) of another psychologist to be appointed or named to receive records (a/k/a ‘raw data)

7. Do not appoint the litigants’ treating therapist to be the evaluator

8. Do appoint the assessing psychologist as a guardian ad litem evaluator

9. Be explicit about who is responsible for payment and how it is to be made

10. Become familiar with the psychologists’ ethical and practice guidelines, governing administrative code, and Florida statutes that apply to the evaluation process.

In other words, ‘an ounce of prevention is worth a pound of cure’.
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