CALL FOR AN INTERNATIONAL DECLARATION ON ABUSES OF WOMEN’S
HUMAN RIGHTS IN THIRD PARTY REPRODUCTION

I. The Problem

The worldwide use of reproductive technologies has grown exponentially in recent years. While
these developments have brought benefits to many by successfully treating some types of
infertility, deep regulatory divides have fueled a growing international market in which relatively
privileged individuals and third party intermediaries, who benefit financially from the
commodification of reproduction, exploit vulnerable, uninformed, low income and poor women
for their reproductive capacities. Surrogacy and the trade in human eggs in particular have
become pervasive international phenomena in which women’s poverty and subordinate status
throughout the world increase their exposure to gender-based exploitation and physical harms.'

Il. What is the Harm?

Unequal relationships between the buyers (intended parents) and the women who sell their eggs
or rent their uterus, favor the needs and desires of the buyers. These unequal transactions, in the
absence of regulation of the fertility-industrial complex, result in inadequate “informed” consent,
low payments, coercion, poor health care, and severe risks to their short and long-term health. In
addition, both the children conceived through commercial transactions and the intended parents
may suffer as a direct result of these arrangements. While the full magnitude of the harms
resulting from reproductive exploitation is unknown due to lack of regulation and oversight in
many of the most significant jurisdictions, reports of egregious harms continue to mount.

A. Trafficking/Trade in Human Eggs

Egg providers are subjected to a lengthy and intrusive medical process lasting up to six weeks,
during which time they are injected with synthetic hormones to shut down the natural ovulation
cycle. They are then required to self-inject additional powerful hormones to produce many times
the normal number of eggs per cycle in both ovaries simultaneously. This places them at risk for
a common short-term side effect known as Ovarian Hyperstimulation Syndrome (OHS) that
includes discomfort, bloating, cramps, nausea and headaches. More serious short-term side
effects may also result, such as ovarian torsion, blood clots, kidney disease, and in some cases
even death. These risks are in addition to potential damage caused by anesthesia and surgical
removal of eggs." Longer-term side effects may include chronic pelvic pain, ovarian cysts,
severe mood swings, impaired fertility, and premature menopause." Of particular concern to
women’s health advocates, given the disastrous history of overzealous use of synthetic hormones
(diethylstilbesterol" and hormone replacement therapy for the treatment of menopause
symptoms")"' are the under-studied long-term risks of reproductive (uterine, breast, endometrial,
cervical) and other cancers. While some of these side-effects are well documented, others
(particularly the long-term cancer and infertility risks) have not been adequately studied to make
consent truly informed. Nevertheless, evidence is climbing of significant long-term increases in
cancer risk.”"' Deceptive advertising intensifies the problems of providing informed consent.""



B. Trafficking/Exploitation in Surrogacy

Unless her own eggs are used with intrauterine insemination, women recruited to serve as
surrogates are subjected to the same risks of synthetic hormonal stimulation outlined above when
drugs are administered to synchronize their menstrual cycles with those of the egg provider. In
addition, surrogates are often separated from spouses and their own children for the duration of
the pregnancy; this is a common practice at clinics in India. While the surrogate is undergoing
pregnancy and childbirth for someone else while separated from her family, her own children
often develop psychological problems from separation and trauma. High rates of multiple births
and infection resulting from IVF (Invitro Fertilization) place both surrogates and babies at high
risk for complications. When problems arise during the pregnancy, the wellbeing of the fetus
tends to be given precedence over the health of the woman serving as a surrogate since the
intended parents are paying large sums of money for the baby being produced. Care of the
surrogate ends with the birth of the baby even when the woman who bears the child suffers
lasting effects.

If the intended parents’ circumstances change during the pregnancy, or if the child is born with
health problems or disabilities, the infants may be left to the surrogate, abandoned or placed in an
orphanage in the country of their birth. Intended parents may find that they face unplanned
financial costs and inadequate legal protections, including difficulty establishing citizenship for
the child in their home country.

I1l. What Do We Want?

An international declaration under the auspices of the United Nations (UN) concerning
reproductive trafficking and exploitation is urgently needed. The practices of reproductive
organ, tissue and cell commerce, particularly ova sale and surrogacy, infringe upon several basic
human rights under international law, and are violations of international agreements on health
and medical standards. The international community must recognize trafficking/trade in
reproductive organs, tissues and cells as a unique kind of human exploitation.

Elements to be included in an international agreement and in national legislation on reproductive
justice are as follows:

1. The commercial use of women’s reproductive capabilities both within and across
national borders should be prohibited. The act of egg provision or surrogacy must not be
a commercial transaction.”

2. States should take strong measures to prevent black market trade of ova and surrogacy
arrangements.

3. Surrogates and ova providers should be perceived as human participants in a complex
birth-giving process, rather than as biological commodities. Consequently, practices that
bar human contact between surrogates, egg providers, and the child/children born in the
process should be strictly prohibited. Surrogacy and egg provision should be permitted
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only under circumstances allowing for the viable possibility of a prolonged relationship
between and/or among surrogate, gamete donor, child, and developing family.

The health of the woman providing the eggs or serving as a surrogate must be the
primary concern in any ova provision or surrogacy arrangement. Her basic right to
health must be protected by comprehensive medical screening prior to the procedure, in
which her health risks will be assessed and fully explained to her in a language and
method such that she can understand her individual health risks and potential
consequences fully.* “Donors” and surrogates should receive adequate medical
supervision during and following egg retrieval, pregnancy and childbirth.

Insurance should cover all health risks associated with these procedures, including their
short and long-term sequelae.

Recipients of ova and intended parents who contract with surrogates must have a medical
basis of need for the service.”

Advertising ova donation or trade and surrogacy, whether for compensation or voluntary,
must be strictly prohibited."

All medical procedures must be conducted within the country of origin of the intended
parents by legally authorized fertility experts in licensed hospitals and/or clinics.

Recipients of fertility treatment hormones of any kind must be informed that past uses of
synthetic hormones have led to significant increases in cancer rates among women to
whom they were prescribed, and that the long-term medical risks of hormones currently
used in fertility treatment (often unapproved for this purpose) are unknown due to a
dearth of long-term studies of the effects of these drugs on recipients.

Ova providers and surrogates must provide their voluntary and informed consent after
having legally testified that all of the known medical, psychological and legal risks and
ramifications of the procedure have been disclosed; the nature, duration and purpose of
the procedures; and their rights in the short and long-term have been explained in a
language and manner they understand.

Those involved must have the legal capacity to give consent, and it must be given
without the involvement of any element of coercion, fraud, deceit, duress, constraint or
other form of manipulation.*"

Each party to the contract must be treated by different medical professionals in order to
prevent a conflict of interest in determining the eligibility of each party to provide or
receive. Likewise, each party must have separate legal representation in order to avoid a
conflict of interest.



13. All jurisdictions permitting egg provision and surrogacy must establish registries to
collect short and long-term health information on participants and keep medical records
to be made available to any offspring of such arrangements at or before the age of 18.

14. All countries must redouble their efforts to achieve Goal 5 of the UN’s Millenium
Development Goals of improving maternal and child health, with emphasis on preventing
the annual 500,000 deaths related to pregnancy and childbirth. This can be achieved with
low cost, low tech, targeted interventions, policies and services that have been widely
known for decades."

15. All countries must develop policies to prevent infertility. These include expanding child
care availability for working women and career advancement opportunities so that they
do not have to postpone childbearing past optimal fertility age; reducing untreated
sexually transmitted diseases that impair fertility by improving access to adequate
medical care; and reducing toxins in the environment, food and cosmetics, all of which
contribute to infertility.

These elements provide a framework for the creation of an international treaty on reproductive
exploitation and trafficking that protects the human rights and health of women and the children
to whom they give birth.

IVV. How Can These Goals Be Achieved?

The international community must recognize human rights abuses in trafficking in reproductive
organs, tissues and cells as a unique kind of human exploitation. The responsiveness of the
international community to issues of trafficking in women and girls as sex slaves and to organ
transplant “tourism” through international treaties has provided mechanisms to address these
problems. Specific international principles have been established in the Declaration of Istanbul
on Organ Trafficking and Transplant Tourism.” These ethical and legal standards should be
expanded to apply to reproductive organs, tissue and cells.

The practices of reproductive organ, tissue and cell trafficking, particularly ova sale and
surrogacy, infringe upon several basic human rights under international law, and are violations of
international agreements on health and medical standards. Beyond the basic right of every
individual to human dignity, enshrined in the major international™ and regional®™" human rights
law instruments, the trafficking in ova and surrogacy have implications for women’s rights, "
the right to an adequate standard of health,* the right to be free from discrimination,™ the right
to a family,” and the rights of the child.*"

Universal legal agreements on the trafficking of ova and surrogacy should protect the basic rights
and interests of women listed above, which form part of the set of legally binding obligations on
countries that have agreed to be bound by these treaties, and can be said to be of international
consensus.™" Specifically, these agreements must take into consideration the special
vulnerability of women around the world and particularly in Least Developed Countries; it must
protect the rights of women to be free from discrimination, to have access to adequate medical
care and an adequate standard of health, and to choose the number and spacing of their children;



it must pay special attention to the international standards regarding voluntary and informed
consent; and it must protect adolescent girls as a particularly vulnerable sub-group of females.

Additional documents that should inform a universal declaration on ova trafficking and
surrogacy include the Nuremburg Code (1947)*"Y on human experimentation; the World Health
Organization’s Draft Guiding Principles on Human Organ Transplantation (1991) and its
Commentaries; " the European Convention on Human Rights and Biomedicine (1997)"" and its
Additional Protocol on Transplantation of Organs and Tissues of Human Origin (2002);"" the
Helsinki Declaration (Sixth Revision 2008) on Human Experimentation.”"" While these
documents more specifically pertain to human experimentation and organ transplantation (and in
some cases even deliberately exclude reproductive tissues including ova), they can be applied to
reproductive organs and tissues; a case in point is the Draft Guiding Principles on Human Organ
Transplantation of 1991.° Application of these principles is particularly critical in the context
of women’s reproductive rights and family rights, e.g., the rights to bear children, to choose their
number and spacing, and to an adequate standard of medical care.

In 2005, following exposure of ova trafficking in Romania, the European Parliament issued an
official Resolution on the Trade in Human Egg Cells and affirmed an absolute opposition to
payment for ova, classifying such payments as organ trafficking.”* A specific resolution on the
situation was issued the same year, the Resolution on the Planned Trading of Human Egg Cells
by Great Britain and Romania, which barred the granting of high fees for ova donation, stating
that such high fees constitute the prohibited trade of human parts and should be regarded as an
extreme form of exploitation of women.™
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