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EXECUTIVE SUMMARY

The Arizona Coalition Against Domestic Violence implemented the Battered
Mothers’ Testimony Project (BMTP) to explore the lived experiences of battered women
in family court matters when child custody is an issue and domestic violence is present.
Previous studies suggested that battered women do not face a level playing field in the
family court. Discrimination abounds and myths pervade the judicial process. The rights
of the children are not upheld and the victims of violence receive neither protection nor
justice. We hope the report will lead to public discussion of the problems and issues,
create impetus for change, and lay down a roadmap for positive resolution.

Drawing on a similar Massachusetts study, the BMTP surveyed a sample of
women who had participated in a contested custody hearing in Arizona Superior Court
where allegations of domestic violence or child abuse were present. Some participants
were happy with the results of the court hearings and some were not. Even those who
were pleased with the results were often displeased with the process. The study limited
participants to women involved in cases since 1986, the first year that the courts were
mandated by statute to consider domestic violence in custody disputes. The goal was not
to do detailed case investigation but to ascertain trends and phenomena. The similarity of
the 57 stories, a large number for a qualitative study, illustrates the presence of human
rights violations.

The study considered diverse quantitative data in relation to the parties, including
the number of years married, ages of adults and children, genders of children,
comparative races and ethnicities of the parties, educational levels, child support
amounts, and income levels. The study also considered the behavior of the perpetrator
and victim to determine systems of control pre-divorce and post-separation. Finally, the
study considered the impact of having an Order of Protection, having an attorney, using a
custody evaluator, appointing a guardian ad litem, or involving Child Protective Service.
The following points summarize the study’s findings:

e In spite of evidence of violence against the women and/or their children (and with
such violence documented in 63% of the cases) the courts consistently ordered
sole or joint custody to perpetrators in 74% of the cases in Maricopa County and
56% of the cases in the other counties combined.'

e Income level, which was highly skewed towards fathers, seemed to have the most
impact on the ultimate custody decision.

! This finding fits with previous studies showing that fathers win custody in contested custody cases
anywhere from 70-90% of the time (see, e.g., Pierson Sachs 2000, 217; Rosen & Etlin 1996; O’Sullivan
2000; Jaffe et al 2003, 20; Lombardi 2003). Lombardi, a New York sociologist, reviewed information from
1,000 child custody cases. The most frequent pattern she identified was “the penalization of mothers for
bringing these allegations to the court’s attention in the first place (Lombardi 2003, 1).” Other research
studying 300 cases through the U.S. family court system for 10 years found that mothers won in only 10%
of the contested cases.



¢ A mother represented by an attorney was more likely to win custody.
e Having a custody evaluator more likely resulted in the mother losing custody.

e By and large, the systems of control the perpetrator established pre-divorce,
including physical and sexual violence and child abuse, were maintained post-
separation with the added ability to use the court system to abuse the victims.

e Having an order of protection had no impact on the final custody decision;
contrary to Arizona law, the courts simply ignored the documented existence of
domestic violence.

e The courts ignored well-known research and federal standards as 100% of the
victims were ordered to go to mediation or a face-to-face meeting with the abuser.

e A large number of perpetrators had weapons or used alcohol or drugs when with
children.

e Child support orders were inconsistent.

e A large number of judges thought that since the parties were separated, domestic
violence was not a concern.

e In alarge number of cases, unsupervised visits were awarded or the supervisor
was an untrained person such as a family member.

Once completed, the findings were analyzed in relation to state, constitutional and
international human rights laws. For this group of battered mothers, state law was
violated at virtually every turn. Constitutional issues such as due process, equal
protection and the fundamental right of parenting were violated by arbitrary rules and
actual practice. The fundamental precepts of international human rights law were
violated. The children’s rights to a violence-free life and due process in the courts
according to the United Nations Convention on the Rights of the Child were also
violated.

The report concludes with an extensive call for action to policy makers, the legal
community, state government and, most importantly, the public. Though the issues of
domestic violence and child abuse have been debated for decades, the victims continue to
suffer because the system cannot or will not reform itself. Only with pressure from an
educated public that puts meaning to the words “best interest of the child” will these
victims of violence be protected.



INTRODUCTION

DEVELOPMENT, IMPLEMENTATION, AND DISTRIBUTION OF THE STUDY

The Arizona Coalition Against Domestic Violence initiated the Arizona Battered
Mothers’ Testimony Project (BMTP) after Director of Systems Advocacy, Dianne Post,
read an article about a similar project in Wellesley, Massachusetts. The problem was not
new. Post knew from her 20 years as an attorney representing abused women in divorce
and dependency cases that the courts frequently put children at risk by placing them with
abusers. The problem had grown increasingly dangerous as abused women were
cautioned not to report domestic violence or child abuse for fear of losing custody all
together. In one horrific example, Ms. Post assisted a mother who had fled Arizona to
protect herself and her daughter from abuse. After the mother and daughter were captured
in Florida and returned to Arizona, the father’s attorney admitted that the father was
raping the seven-year-old girl, arguing, “isn’t that better than living on the run?"*

AzCADV’s legal hotline received calls complaining about children placed in
dangerous situations and many of AzCADV’s volunteers, committee members, and
workgroup members made similar complaints. Family law attorneys and domestic
violence workers in Arizona were well aware of these dangerous placements. However,
no study had been done to understand the nature and seriousness of the problem in the
state.

When Post presented the Wellesley study to the AzZCADV legal committee, the
members enthusiastically embraced the idea of implementing a similar study. As noted
below, while exploratory in nature, the committee believed that the study would offer
greater insight into the problem of dangerous placements and allow examination of
possible solutions. While the study would involve much work, drawing on the Wellesley
study and survey would save some effort. The BMTP advisory board formed in May
2001.

As noted below, surveys and data analyses took place between January 2002 and
March 2003. The report was finalized in May 2003 for distribution in June 2003. The
report was distributed through three statewide press conferences in the three major cities.
Copies were provided to the Governor’s office, the courts, the legislature, other
organizations, and the public. The report also will be sent to human rights organizations
such as Amnesty International, Human Rights Watch, the CEDAW committee and the
UN Special Rapporteur on Violence Against Women.

BRIEF DESCRIPTION OF SAMPLING AND METHODS

To participate in the study, a woman had to meet several criteria. First, she had to
have been involved in a domestic relations case in Arizona Superior Court since 1986.

2 The answer, of course, is emphatically “No!” When recently contacted, the mother advised that her
daughter, now 20, already has suffered through several pregnancies and abortions. This outcome is no
surprise to experts working in the field.



That year the first statute was passed requiring courts to consider domestic violence as a
factor in custody determinations. Second, the divorce must have involved a contested
custody battle with allegations of domestic violence or child abuse. Third, there must
have been at least one hearing in front of a judge or commissioner.

Participants were recruited through personal contacts, from callers to the legal
advocacy hotline, and from requests to the domestic violence shelters. An ad placed in
the newspaper resulted in no new participants. The first few interviews were completed
with women who had called AzCADV about dangerous placements. The study then
employed snowball sampling, contacting subjects referred by those already interviewed
to obtain the rest of the participants. This technique likely did not identify all potential
subjects but allowed the study to explore the questions at hand.” This technique
especially is appropriate where, as here, one is studying a special population that may be
difficult to locate.”

The study draws on a diverse sample of participants.’ A total of 57 women
participated in the study, forty-two Caucasians, ten Hispanics, two Asian Americans, two
African Americans, and one Native American. Table 1 indicates racial proportions of
women in the sample and for the state.

Table 1. Racial Distribution of Women for Arizona and BMTP Participants

Arizona BMTP

Number of Women 2,569,575 57
Racial/Ethnic Distribution (One Race Alone)

White (Not Hispanic) 64.68% 73.68%
African American 2.93% 3.51%
American Indian 5.09% 1.75%
Asian/Pacific Islander 1.91% 3.51%
Hispanic 24.36% 17.54%

Sources: U.S. Census Summary File 1 (SF 1) and Table DP-1, Profile of General Demographic Characteristics for Arizona, 2000.

As indicated, white women, African American women, and Asian women are over
represented in the sample while Hispanic women and American Indian women are under
represented. Note that we did not expect to have many American Indians in the study
because most obtain their divorces in tribal court.

The sample also represents a broad range of ages. Figure 1 indicates the age
distribution of the participants.

3 Babbie, Earl. The Practice of Social Research, 9™ Edition. Belmont, CA: Wadworth-Thompson Learning,
1999.

* Ibid.

> Demographic information was obtained for all participants. Demographic information for those who
chose to have their identifying information destroyed was included in a summary chart but not in the
database.




Figure 1. Age Distribution Of Participants

Number of Participants

23 25 29 31 32 33 34 36 38 39 40 41 42 44 45 47 48
Age of Participants

Each of the participants had between one and four children. Twenty-two women
had one child, sixteen had two children, nine had three children, and six had four
children. Figure 2 shows the percentage of women with one or more children.

Figure 2. Percentage of Participants with Children

4 Children
11%

1 Child
42%

3 Children
17%

2 Children
30%

As Figure 3 illustrates, the marital status of the participants varied. 54% were
divorced, 18% were married but living apart, 4% were legally separated, and 24% were
never married.
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Figure 3. Marital Status Of Participants
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Finally, the participants came from both rural and urban counties. Although each
has vast rural areas, the majority of the state’s urban population lives in either Maricopa
or Pima Counties. Thus, we defined Maricopa and Pima Counties as urban and the
remaining counties as rural. Maricopa County is over represented, as thirty-nine of the
participants (68%) were from Maricopa County, which has approximately 60% of the
female population in the state. In contrast, Pima County is under represented as seven
participants were from Pima County (12%), which has approximately 17% of the state’s
female population. An additional five participants came from Coconino County (9%) and
the remaining seven were from other rural counties (12%).6 Combined, however, the
urban participants are slightly over represented and the rural counties slightly under
represented in relation to the proportion of women in the urban and rural counties.

As indicated above, the Wellesley protocol was revised for use in Arizona.
Interviewers were recruited in September 2001 and trained in December 2001. By
January 2003, 57 interviews had been completed. All data was entered by February 2003
and statistical analyses from the queries were completed by March 2003. The questions
for state actors were modified from those used in the Wellesley study. Those contacted
were child custody evaluators, superior court family law judges and the President of the
Board of Psychologists Examiners. Responses were completed by March 2003.

STUDY PROBLEMS AND LIMITATIONS

Given the vulnerable status of battered women, it was not surprising that issues of
confidentiality and personal protection arose during the course of the study. Obtaining the
interviews proved more difficult than expected, not because of a shortage of participants
but because many women were aftraid to tell their stories. Those in the rural areas feared

® The numbers recited here total more than the 57 participants because two participants had court actions in
two different counties. Additionally, one participant’s location is unknown.
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their stories would be recognized and their abusers or the court system would further
punish them. In the metropolitan areas, some attorneys discouraged their clients from
participating for fear that the woman’s participation would be used against her. In fact, in
at least one case a woman was questioned on the stand by the opposing counsel about her
participation in the study.

Many women, both rural and urban, simply did not trust anyone or anything to do
with the court system and consequently would not participate. Shelters turned out not to
be good recruiting grounds because the residents were either not yet in a divorce
proceeding or were too caught up in the immediate situation to participate in the research.
Most participants had worked with AzZCADYV in the past and had a level of trust with the
organization. Without that trust, many survivors were hesitant to talk about the intimate
details of their lives.

Consistent with methodological standards related to subject confidentiality, the
study made every effort to protect the information and identity of the participants.
Participants were given two choices of confidentiality: (1) the destruction of all
identifying information after entry in a demographic summary sheet, or (2) the
assignment of a participant number and separation of their data sheet from the
questionnaire. The questionnaires themselves were kept in a safe deposit box. Thirteen
women chose to have all identifying information destroyed. In either case, all possible
steps were taken to ensure that no person could be identified with any particular answers.

Time proved another obstacle. Most of the women simply had no time to do the
interview, which took between 2-3 hours, because they were working and/or going to
school and taking care of children. Participants received $25.00 for their time.
Transportation also was a problem for some though interviewers offered to go to the
participants’ homes. Often this was not convenient if there were children present in the
home.

We were not successful in obtaining responses from the state actors survey.
Surveys were sent to 11 custody evaluators and 15 superior court judges along with the
President of the Board of Psychologists Examiners. Only one evaluator and one judge
replied.

In conclusion, this exploratory study draws on available participants who were
willing to share their information with us. Despite the diversity of the sample, it cannot
and is not intended to represent all battered women who passed through the Arizona
Superior Court system. We make no claims regarding statistical significance, ability to
generalize to a larger population, or the overall extent of the reported problems in
Arizona.
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LITERATURE REVIEW

This section reviews the current literature on family violence and the court
system, focusing on the frequency of family violence, children’s allegations of sexual
abuse, custody evaluators, Parental Alienation Syndrome, judicial
education/effectiveness, and gender bias. The feminine gender is used to describe adult
victims of family violence and the masculine gender to describe the abusers. We use
these conventions because the overwhelming majority of adult victims of family violence
are female and the overwhelming majority of their abusers are male.’

Frequency of Family Violence

Although this report uses the terms “family violence” and “domestic violence”
interchangeably, the most accurate label is “violence against women and children”
because 95% of victims of family violence are women and children.® National surveys
indicate that approximately two million women suffer abuse annually by an intimate
partner.” The FBI reports that about 1500 women are murdered by their husbands or
boyfriends each year.'’ Bureau of Justice Statistics confirms that “women sustained
about 3.8 million assaults and 500 thousand rapes a year in 1992 and 1993. More than
75% of these violent acts were committed by someone known to the victim, husband,
boyfriend, or ex-boyfriend.”"' The American Bar Association estimates that these figures
are underreported.

Contrary to common belief, violence against a woman and her child(ren) does not
cease once she leaves her abuser. In fact, this is “[o]ne of the most important issues that
goes unrecognized by many legal and mental health professionals.”"® Rather,
“[s]eparation tends to lead to an escalation of violence and a greater danger for the safety
of [the children and] their mother.”'* Sadly though, courts “rarely recognize that woman
abuse continues after separation and are not cognizant of the complexities and subtleties
of separation assault in the context of post divorce parenting.”"> According to Jennifer
Hardesty, in one study 40% of the participants had reported that their ex-partner used
physical violence against them after the separation. Courts apparently either ignore this
fact or choose not to believe it. They privilege the father-child relationship despite the

7 Jaffe, Peter, Ph.D. “Impact of Domestic Violence on Children and Families in Divorce.” Expose: The
Failure of Family Courts to Protect Children From Abuse in Custody Disputes — A Resource Book for
Lawmakers, Judges, Attorneys, and Mental Health Professionals , Los Gatos: Our Children Our Future
Charitable Foundation, 1999, 131.

¥ Ibid.

 American Bar Association Commission on Domestic Violence. The Impact of Domestic Violence on
Your Practice: A Lawyer’s Handbook, 1996, 1-1.

"% Ibid.

" Ibid.

2 Ibid.

1 Jaffe, 135

" Ibid.

" Hardesty, Jennifer L. “Separation Assault in the Context of Postdivorce Parenting: An Integrative
Review of the Literature,” Violence Against Women, 8 May 2002, 605.
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danger, concluding that father estrangement is more traumatic to children than paternal
abuse and giving custody of the child(ren) to the abuser.'® Furthermore, women who do
report must overcome significant emotional obstacles. Peter Jaffe, who has over 20 years
of experience completing custody and visitation assessments, contends “the real problems
lie in overlooking violence and most women under-reporting out of embarrassment,
humiliation, and lack of trust for legal and mental health professionals.”"’

Diverse reasons motivate the abuser to continue battering after separation. The
Wellesley study, for example, suggests that batterers continue to abuse their partners after
separation as a means of compelling reconciliation. Because an abuser batters his family
as a means of gaining power and control over them, he likely will escalate his controlling
behavior once he feels that his power and control are threatened.'® In fact, many studies
have reached this same conclusion. For example, the 1999 Canadian General Social
Survey on Victimization revealed that 39% of the 437,000 women surveyed who had a
prior violent relationship reported enduring abuse after separation.'” “Women who were
severely abused ... during marriage were three times as likely to report separation assault
as women who were abused in less severe ways;” approximately 15% of the women
“indicated that they were first assaulted after separation, with more than half reporting
that the abuse was severe” (Emphasis added).”

As Hardesty points out, “Murder-suicides, stalking-murders, and murders of
women and their children are frequently perpetrated by men retaliating against women
who left them.”*' In Florida in 1994, for example, “33 out of 47 cases of male-
perpetrated multiple domestic killings ... included a female victim who was estranged or
in the process of separating from the perpetrator.”** This was true whether or not a
victim of domestic violence secured an order of protection against her abuser. When a
victim secured an order of protection, unfortunately, the abuser often increased his
abuse.” Worst of all, when an abuser violated his order of protection, he often escaped
punishment.

Studies suggest that once state actors recognize that (1) family violence is actually
underreported and (2) family violence often increases upon separation from the abuser,
they can take steps to prevent this abuse from continuing. As Jaffe notes, one way of
preventing separation violence would be to require supervised visitation centers in cases
that involve custody disputes. ** When courts allow unsupervised visits, they are in fact
giving an abuser another opportunity to continue abusing his ex-partner and child(ren).

16 Jaffe, 135.

"7 Ibid.

' Battered Mothers Testimony Project at the Wellesley Center for Women (“Wellesley BMTP”). Battered
Mothers Speak Out: A Human Rights Report on Domestic Violence and Child Custody in the
Massachusetts Family Courts, 2002, 2.

" Hardesty, 599.
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This is because after a separation batterers have limited access to their victims. Therefore,
according to the Wellesley BMTP, they seek visitation to “attempt coerced reconciliation
or to penalize the battered partner for refusal to reconcile.”

The Domestic Abuse Project of Duluth, Minnesota addressed post-separation
visitation dangers by implementing a supervised visitation center offering supervised
exchange, on-site visits and monitored visits, as well as education and counseling for
fathers about the impact of domestic violence on children. “The program safeguards
battered women and children from violence and child abduction, while providing fathers
access to their children in an environment where they can begin to learn and practice
appropriate parenting.”* Studies suggest that this may be a viable response to effectively
decrease post-separation violence against women and their children.

Children’s Allegations of Sexual Abuse

National data show that about 75% of men who abuse their female partner also
abuse their child(ren).”” Female children are at an even greater risk of suffering sexual
abuse at the hands of their fathers; girls are 6 }% times more likely to be sexually abused
than their counterparts from non-violent homes.” Overall, about 27% of girls and 16%
of boys are victims of child sexual abuse.”” Children are particularly susceptible to sexual
abuse when the marriage is dissolving because, as noted above, an abusive man is highly
committed to dominance and control over his female partner and their children.*® His
need to subjugate and control may intensify after separation. He may victimize his
children as a way to continue his domination and control over the mother.*’

The belief that mothers and/or their children make false allegations of child sexual
abuse during the course of custody proceedings has been shown to simply be not true.
Denike reports that in custody disputes allegations of child sexual abuse arise in only 2%
of these cases; of those, only 8% were found to be false.*?

* BMTP, 2.
* BMTP, 2.
?7 Family Violence Department of the National Council of Juvenile and Family Court Judges Resource
genter on Domestic Violence. Children of Domestic Violence (No date available.)
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¥ McDonald, Merrilyn. “The Myth of Epidemic False Allegations of Sexual Abuse in Divorce Cases.”
Court Review Spring 1998, 12.
%% Family Violence Department of the National Council of Juvenile and Family Court Judges Resource
Center on Domestic Violence.
> bid.
2 Denike, Margaret, et al. “Myths and Realities of Custody and Access.” The FREDA Centre for
Research on Violence Against Women and Children.1998.
<http://www.harbour.sfu.ca/freda/reports/myths.htm> (4/24/03). One custody evaluator who answered our
state actors survey believed 50% of all allegations of domestic violence and child abuse in custody cases
were false. This preconceived expectation likely would hamper his evaluation, undermining the litigant’s
rights to due process and equal protection under the law.
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Furthermore, according to Denike, mothers were no more likely than fathers to
make false accusations.” Although women make the overwhelming majority of sexual
abuse reports, “it should be remembered that 95% of sexual abuse against girls and 80%
of sexual abuse against boys is perpetrated by men.”** Questionable explanations such as
Parental Alienation Syndrome discussed below have suggested that child sexual abuse
allegations in custody disputes have increased dramatically in recent years. >> However,
the implementation of mandatory child abuse reporting laws may explain this seeming
increase. This also may explain the increase in unsubstantiated sexual abuse claims.*® In
any event, there is little support for the claim that parents use abuse allegations merely to
gain custody.’’

Because professionals are told to report even the mere suspicion of child abuse to
Child Protective Services (CPS), more unsubstantiated claims may be inevitable. Those
who report generally have neither a malicious intent nor any intent to deceive; rather,
these reporters are simply obeying their instructions.”® Furthermore, because CPS finds a
claim “unsubstantiated” does not mean necessarily that no abuse occurred. As Sherman-
Fahn notes, “unsubstantiated” simply means “evidence was insufficient to affirmatively
conclude that the child was sexually abused by the alleged abuser. In some jurisdictions,
even when it is clear that the child was abused, a case may be unsubstantiated if the
identity of the abuser cannot be conclusively established.” Time constraints on Child
Protective Services and an inability to conduct a thorough investigation to assess the
merits of the claim are additional reasons why a claim may be determined to be
“unsubstantiated.”*"

Although reporting child abuse is the first step, a child may find it difficult to
maintain his or her allegations over time. Retractions and inconsistencies are common
and experts expect they will occur. As Wood argues, these children are overwhelmed by
fear of breaching a duty of loyalty to the parent, of the consequences of telling their story,
and the sense that they are the responsible party for whatever may result from the
disclosure.*' Researchers have found that following disclosure, the child will most likely
experience powerful feelings of “guilt and personal responsibility combined with feelings

> Tbid.
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of loss and grieving for the emotional warmth the abuser provided.” ** These feelings
may lead the child to conclude that it might be in their best interest to retract the story.*
When the abuser attempts to persuade the child to recant by instilling guilt, fear or
ambivalence, he exacerbates these feelings.**

Even if a child does not retract his/her story, the story likely will develop
inconsistencies between the first telling and subsequent tellings. Wood outlines three
main reasons. First, if a child has been abused for a period of months or years, the
incidents tend to blur together. This explains why children cannot recall certain events, or
may add to or subtract from their stories later.*> This reflects the child’s confusion, not
intent to deceive. Second, “the ambivalence experienced by many victims sometimes
causes them to offer inconsistent accounts of abuse. Such inconsistency is found in
children of all ages.”* Finally, and this is especially true for younger children, children’s
minds are much too immature to comprehend these events well enough to retell them
consistently every time."’

In short, a victim of sexual abuse may recant his/her allegations for various
reasons, not necessarily because the allegations were false. Adults expect these children
to state that their parent has sexually abused them, give detailed descriptions of acts that
they do not fully understand, and remain consistent every single time they retell their
story. Because a child is unable to do this does not mean s/he has made false allegations.
Rather, as noted above, often the inability to remain consistent and the tendency to recant
his/her story is a result of “immaturity, psychological stress, societal pressures or similar
factors or their interaction.”* Tt is not uncommon for the child who has accused his/her
parent of sexual abuse to fear that either s/he will be in trouble or that s/he has caused the
parent to be in trouble.* Furthermore, it is very possible that the abusive parent has
either explicitly or implicitly threatened harm to the child if s/he discloses the abuse.™ It
is not uncommon for a child to disclose abuse to a trusted parent but not repeat the story
to a third party because the child is not familiar with and does not trust that other

person.”’

Finally, a child’s affection for the allegedly abusive parent is not conclusive
evidence that the parent has not abused the child. Most abusers do not abuse a child
constantly, and the child may be eager to gain the approval of the abusing parent. The
fact that a child shows no fear of the accused does not mean that there has been no

2 Ibid., 1378-79.
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abuse.’> A child’s lack of fear of and seeming affection for the sexually abusive parent is
a well-known and recognized reaction in the mental health profession.” Unfortunately,
some custody evaluators in Arizona claim that they can tell if the children were abused
by whether or not they exhibit fear toward the alleged abuser. Experts believe that
children react this way toward their abuser despite the sexual victimization for several
reasons: the child may feel a sense of loyalty to his/her parent; children are “required” to
be obedient to and respectful of their parents; and most importantly, the child behaves in
whatever way s/he thinks is required to survive the situation. Sadly, as Wood concludes,
“the only healthy option left for the child is to learn to accept the situation and to survive.
There is no way out, no place to run. The healthy, normal, emotionally resilient child
will learn to accommodate to the reality of the continuing sexual abuse.”*

Custody Evaluators

Despite the myth that mothers always get custody of their children, several studies
suggest that the courts in contested cases award custody to fathers approximately 70% of
the time.”> One national survey of non-abusive parents showed that 65% of the parents
trying to protect their children were advised by attorneys, mediators, court personnel,
advocates, police, psychologists, family court advisors, other protective parents and even
one judge not to report the abuse.”® Although 90% of the non-abusive mothers reported
that they began with custody of their children, by the end of the court process 80% of the
identified offender fathers had custody, 29% of the mothers were placed on supervised
visitation, and 29% of the mothers had no contact at all with their children. In most
cases, the fathers who plea for sole custody are the same fathers who abuse their wives
and children.”’

In many custody disputes, the court will appoint a mental health professional to
determine which custody placement will serve the “best interests of the child.”
Ostensibly, the courts seek to avoid placing the child with an abusive parent.
Unfortunately, when the court appoints a custody evaluator, the evaluator’s goal is not to
relieve the child’s suffering or to treat the child. Rather, it is to provide an objective and
informed opinion to the court as to best custody situation for the child.”® This is
problematic especially in cases where domestic violence and/or sexual abuse are a factor
because custody evaluators may lack knowledge about family violence issues. According
to Zorza, for example, “40% of those working in mental health fields in the [United
States] admit they have never received any training about intimate partner violence and
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. .. . 59 .
even fewer received training about child sexual abuse.”” Those who have received any

kind of training on domestic violence typically have completed only about one hour of
training. Without such training, custody evaluators are likely to work against the “best
interests of the child” by placing the child in the batterer’s care.

Lacking training on domestic violence and child abuse, custody evaluators may
fail to screen for domestic violence and, therefore, neglect their duty to determine
placement in the best interest of the child.®® Although the National Council of Juvenile
and Family Court Judges clearly has stated that there should be a presumption against
placing a child in either a sole or joint custodial situation when one of the parents is
abusive (and Arizona law makes the same presumption),®' evaluators without knowledge
and understanding of the dynamics of domestic abuse continue to endanger the lives of
children by giving sole or joint custody to abusive parents.®*

Bancroft and Silverman’s study on the quality of custody evaluators showed
chronic problems with custody evaluations.® Evaluators continually assumed that
abusive men fit the “macho man” stereotype. However, abusers often appear to be
charming, charismatic, and good-tempered. An untrained custody evaluator may take this
pleasant behavior at face value, failing to recognize the father’s amicable behavior as a
manipulative attempt to convince the evaluator that he is not an abuser. Alternatively,
when the evaluator questions an abuser about past instances of abuse, the abuser usually
appears regretful and justifies his abuse by blaming poor anger management, depression,
substance abuse, or even his partner. Thus, the evaluator concludes that the abuser is no
longer a danger and will not repeat the abuse. However, Zorza suggests that abuse rarely
is a one-time occurrence and likely will be repeated.®*

The batterer’s manipulation of the evaluator can be detrimental to the child’s
welfare. Evaluators are in danger of accepting the abuser’s position that he just “snapped”
or that the victim not only caused but deserved her abuse.”” According to Zorza, “Men
have been so successful at projecting their negative feelings onto women that virtually all
of the scrutiny is on women’s negative views of their partners, not the enormous
belittling and devaluation by men.”®® To the detriment of the children involved, most
uninformed evaluators do not comprehend that the abuser does not seek custody out of
love and concern for the child(ren); he seeks custody as a way of continuing his abuse.
Thus not only does the abuser continue his harassment by continually dragging the victim
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into court, by fighting for custody of children that he will most likely abuse he delivers
the “ultimate blow to the victim — more serious than the years of psychological and
physical abuse.”®’

Untrained custody evaluators make assumptions not only about the batterer but
about the victim as well, often assuming that no victim would stay in an abusive
situation. This further minimizes the batterer’s actions and places the blame on the
victim.®® When unknowledgeable evaluators meet with a victim who has trouble
substantiating her abuse claims, they usually conclude that the alleged abuse did not
occur. However, with training, these evaluators would know that a victim’s inability to
substantiate her claims results from her intense fear of her abuser and her abuser’s
potential retaliation against her. As Crites notes, these same factors may keep a victim of
domestic violence from making formal complaints to the police about her abuser.”

By failing to consider the victim’s legitimate fear of her abuser or by claiming
that the victim’s behavior is a result of stresses associated with divorce, the evaluator
effectively minimizes the abuser’s choice to abuse his partner and “fail[s] to take into
consideration the energy she typically expends in trying to reduce tension and stop the
violence in the home.”” Conversely, evaluators faced with an indignant victim may fail
to consider that her anger is justified after all of the years of abuse that she has endured.
If the victim is angry, the evaluator may conclude that she is upset because her intimate
partner is leaving. Therefore the abuse could not have been that bad. If the woman is not
angry, the evaluator may conclude that the abuse couldn’t have been that bad because, if
it were, she would be angry. In short, an untrained evaluator likely will hold a victim’s
emotional expressions against her.

According to Saunders, when evaluators do not understand the dynamics of
domestic violence, they blame the victim for her inability to escape the situation.”' The
evaluators fault the victim for not stopping the violence and for not leaving the violent
home, incorrectly concluding that the victim is pathological or unstable and an unfit
parent. Again, this effectively diverts attention from the abuser’s choice to use abusive
behavior and places it on the victim, whom the evaluator may conclude is unable to act as
the evaluator thinks she should. Although the evaluator’s duty is to help decide placement
in the best interest of the child, the evaluator’s decision to give custody to the abusive
parent virtually guarantees that the child will remain in the same abusive environment
from which the non-abusive parent is fighting so hard to remove the child.

Not only do untrained evaluators continue to be ignorant of the causes and the
effects of domestic violence on both the battered parent and the child, many custody
evaluators do not consider domestic violence important enough to factor into a custody
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determination. Bancroft and Silverman stated that when therapists of the American
Association for Marriage and Family Therapy were presented with scenarios involving
domestic violence, 91% of them failed to identify the abuse. Further, of those therapists
who were aware of the domestic violence issues, 40% did not think it important enough
to make further inquiries into the matter. Only 2.2% of all the therapists recognized that
domestic violence might be lethal.”

In practice, when untrained custody evaluators are presented with allegations of
domestic violence, they sometimes completely dismiss them. Surprisingly, evaluators can
completely dismiss such allegations without consulting the court record for the case in
question. These evaluators base their decisions strictly on their psychological tests and
their personal impressions of the parties. Because no psychological test can either
confirm or deny that a person is either a batterer or has suffered abuse, persons who are
trained in the field of domestic violence strongly discourage their use.”” Further, because
these tests do not consider the psyche of a domestic violence victim, they frequently mis-
diagnose a victim as paranoid, borderline, or schizophrenic. In reality, these victims may
be terribly frightened not only of losing their children but of their abusers’ retaliation
against them for fighting their abuser for custody. Finally, these tests are incapable of
giving the evaluator an accurate description of the victim’s potential as a parent.

When evaluators make conclusions about the victim based on these test results,
the mother will almost always lose custody of her child(ren) to her abuser. Evaluators
relying on these tests often fail to seek a second opinion from a peer. Furthermore,
because “syndromes” such as the Parental Alienation Syndrome and its progeny do not
appear in the Diagnostic and Statistical Manual IV, knowledgeable psychologists
strongly discourage evaluators’ reliance on this syndrome as well.”

Solutions exist to ensure that custody evaluators are competent enough to
consider the severity of family violence allegations in child custody disputes. Once an
evaluator receives adequate training on domestic violence issues, s’/he should be informed
enough to tell the judge whether or not the abuser has accepted responsibility for his
abuse; understands that his use of abuse (physical, sexual, and emotional) is his way of
attempting to control his victim; and has empathy for his victim. As Crites suggests, the
State could require custody evaluators to consult with specialists who are educated on
family violence issues before offering their conclusions to the court.”

Bancroft and Silverman further suggest that evaluators should speak not only with
both parents, but should speak with others who may have information about the abuse,
including police, school personnel, friends, relatives, past partners (if available); read
diaries and criminal records of the parties; and review the court record for the case in
question.”® However, evaluators also must recognize that the absence of documentation
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does not necessarily mean that the victim fabricated the abuse allegations. As noted
above, custody evaluators should be extremely wary of basing a “best interest”
determination solely on his/her personal impressions of the parties involved.”’

Evaluators should be cautioned against finding or not finding a party credible
simply because s/he does or does not present him/herself as the stereotypical abuser or
victim. Of particular importance, evaluators should be careful not to put too much weight
on an hour-long interaction between the child and the parent. This type of situation
reveals nothing about how the abuser interacts with his child(ren) in his private home.
Abusers rarely present themselves as abusers when they are under observation.” Finally,
as noted earlier, evaluators need to be aware that in abusive situations, joint custody is
harmful to the children. In these cases, Bancroft argues, “it is preferable to award sole
custody to the non-battering parent and to create visitation schedules that do not involve
frequent exchanges.””

Parental Alienation Syndrome

Often in custody battles, if a child alleges that the father sexually abused him/her,
the father will claim that not only did the child fabricate the complaint but also that the
mother coerced the child to make these allegations against the father and thus “trained”
the child