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JACK B. WEINSTEIN, Senior Digtrict Judge:
l. Introduction

The evidence before this court reveas widespread and unnecessary cruelty by agencies of the
City of New Y ork towards mothers abused by their consorts, through forced unnecessary separation of

the mothers from their children on the excuse that this sundering is necessary to protect the children.



The pitiless double abuse of these mothersis not malicious, but is due to benign indifference,
bureaucratic inefficiency, and outmoded ingtitutiond biases.

Thisclass action is brought on behaf of abused mothers and their children who are separated
from each other because the mother has suffered domestic abuse and the children are for this reason
deemed neglected by the mother. Three sometimes conflicting principles control: Firdt, as a parent, a
mother has rights to uninterrupted custody of her children and a child hasrights to remain with parents;
within wide limits, adults and children in a household are immune from gate prying and intrusion.
Second, domestic abuse — particularly if physical — of amother or child will not be tolerated. Third, the
gate has the obligation to protect children from abuse, including, where clearly necessary to protect the
child, the power to separate the mother and child. It isthisthird element that the defendants are
misusing in unjudtified reliance on the second and in violaion of thefirst. The resulting denid of
congtitutiona rights of both mothers and children cannot go unchecked.

The term “mother” includes other legal or actud custodians of children; it usudly isafemae, but
in relatively rare cases, the abused custodian will be amae. The abuser is usudly a member of the
household, such as afather, paramour, or person having had such arelationship with the mother in the
past.

In a heterogeneous, non-theocratic and democratic society such as ours, thereis enormous
diversty in domestic relaionships and in the degree that they are founded on mutua respect and love
(the norm) or maevolence. Particularly if thereisasexud relationship between the adults, the
emationd interaction may be intense, sometimes flaring into psychologica or even physicd aouse. The
abuse may be endemic. It may be directed againgt the children aswell asthe mother. The children
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may beindirectly affected, as when they observe an abusiveincident. Even when the abuseis not
physicd, it may be so fierce as to be the equivadent of abeating. The mother may lack the ability or
resources to either protect hersdf or the children. Economic, emotiond, mord or other tiesmay, asa
practicd matter, prevent the mother from separating from the abuser or seeking governmenta
protection againgt him. She may hope for eventua reconciliation — and sometimes it does occur.
Myriad subtle reasons may prevent her from separating from the abuser, protecting the children, or
seeking assstance. In some households ethnic or social mores are relied upon to justify abuse asa
“treditiona right.” Ability to ded with tensgonsinduced by sdf, a partner, children, economic and socid
factors varies enormoudy among those who become embroiled in domestic violence. In short, this case
presents the most intricate and recondite relationships, the stuff of thousands of novels, poems,
newspaper accounts, and legal proceedings.

Whatever the explanation, physical ause of mothers and children, or the imminent threet of
such ill treatment is not tolerated in our American society. Whether the mother, the family, or the
immediate socid group accepts crudty as the norm or as permitted, it isaminimum assumption of our
twenty-first century United States that it will not be tolerated. The government has the obligation to
stop it and prevent its recurrence whenever it can.

Responghility for governmenta protection of children rests primarily on the state or

munidpdity. See, e.g. LoisA. Welthorn, Protecting Children from Exposure to Domestic Violence:

The Use and Abuse of Child Mdtreatment Statutes, 53 Hast. L. J. 1, 19-26 (2001) (various forms of
direct gate intervention in child abuse and neglect matters). The federal government asssts with

datutory protection and funds. See, e.q., Child Abuse Prevention and Treatment Act, P.L. 93-247, 88
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Stat. 4 (1974), amended by P.L. 104-235, 110 Stat. 3063 (1996) (CAPTA provides federal funding
to States, provides grants to public agencies and nonprofit organizations, identifies the Federa rolein
supporting research, establishes the Office on Child Abuse and Neglect, and sets forth aminimum
definition of child abuse and neglect.).

In New Y ork City, the primary responsibility for protection of children againgt abuseis
assigned to the Adminigration for Child Safety (ACS). It isassisted by such agencies as the Family
Court, Didrict Attorneys offices, the City Police Department, and other public and private agencies.

. Procedural History

In April 2001 Sharwline Nicholson filed a complaint on behdf of hersdf and her two children,
Dedtinee Barnett and Kendd | Coles, againg officers and employees of the Adminigtration for Children
Services and the City Of New York (“City defendants’). A few months later, Ekagte Udoh filed a
gmilar action on behaf of hersdlf and her four children, Edu, Ima, Nsikak and Asuno. On November
20, 2000, acomplaint wasfiled by Sharlene Tillett on behaf of hersdf and her two children, Winston
Denton and Uganda Gray. City defendants answered and discovery commenced.

In January 2001, plaintiffs moved for class certification. Fed. R. Civ. P. 23. Inview of a
potential conflict between the interests of the children, the battered mothers, and aleged batterers, the
court ordered creation of a subclass of children, subclass B, and appointed counsdl for this subclass.
The mothers were organized into subclass A and were represented by their original counsd. The court
announced by published memoranda and advertising that it was prepared to recognize a subclass of
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aleged batterers who might have an interest in not being separated from the children or the mothers; no
representatives came forward and the court determined that the case could proceed effectively without
this potentia subclass. New representative plaintiffs were added or substituted.

A next friend was gppointed to protect the interests of the children. Various friends of the court
participated in the litigation.

Sometime after the case had been pending subclass A amended the complaint to state a cause
of action againg the State of New Y ork and some of its officials. The Stateitself was dismissed on
consent.

In June 2001, the court directed the parties to submit briefs on whether a prdiminary injunction
was warranted. That month, plaintiffs moved for a preliminary injunction againg City defendants.

On duly 9, 2001, atria on whether class certification was appropriate and whether and in what
form a preliminary injunction should issue. Thetrid |asted for twenty-two trid days, hed thirty-nine
witnesses; 212 documents were introduced and extensive briefing and argument followed. After the
tria concluded at the end of August, following further briefing and documentary supplementation of the
record, a memorandum and preliminary injunction wereissued.  Fed. Supp. 2d __ (E.D.N.Y. 2002),
2002 WL 99806 (E.D.N.Y. 2002). Operation of the injunction was stayed until June 22, 2002,
except for the requirement of monthly reports from the City defendants on the steps they were taking to
protect the subclasses' rights. This present memorandum further explicates the reasons for the
preliminary injunction.

[11. Facts
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A. The Current Indtitutional Framework

1 Reports to the State Central Register

The New York State Central Register of Child Abuse and Mdtreatment (“SCR”) serves asthe
conduit through which dl investigations of child abuse and neglect areinitiated. Tr. 1130. SCR
maintains a telephone haotline with a toll-free number, staffed twenty-four hours a day, seven days a
week, to receive complaints of child abuse, child neglect, or child maltrestment. N.Y. Soc. Serv. L. §
422(2)(a) (Consol. 2001). Anyone who believes a child is being abused or neglected isfree to report
to SCR. Individuasin certain postions and professons such as hedlth care professonas, school
officids, socid services workers, day care center employees, and law enforcement personnd are
required by law to report such suspicionsto the SCR. Id. 88 413, 414. A person who makes a report
isimmune from ligbility even if the report is eventudly proven false, unlessit was made in bed faith. 1d.
§4109.

SCR screensreports it receives to ensure that the allegations and identifying information are
sufficient to begin an invedtigation. 1d. 8 422(2)(b); Tr. 673, 684-85. If the report passesthisinitial
screening, SCR tranamits the report aswell as any background information to afield office in the county
where the child islocated. Tr. 673. The Adminigtration for Children’s Services (ACS) isresponsble
for investigating reportsinvolving children in New York City. Thereisan ACSfidd officein each of
New York City’s five boroughs.

When an ACSfidd office receives areport from SCR, an gpplications worker forwardsit to a
Supervisor 1l (“Supervisor”). The Supervisor assigns a Casaworker to investigate. A Child Protective
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Manager (CPM) oversees the Supervisor/Casaworker team and approves mgor decisons such as
removing achild or prosecuting a mother.

ACSisresponsble for completing its investigations of such complaints within sixty days. 1d. 88
424(6), 424(7). When the investigation is completed, ACS must determine whether there was
“credible evidence” to support the dlegations. If ACS concludesthereis such evidence, it declaresthe
report “indicated.” Otherwise, it declares the report “unfounded.” New York Social ServicesLaw 88
412(5), 412(6), 424(7) (Consol. 2001). ACS transmitsits conclusions and supporting reasons to
SCR. New York Socia Services Law 8 424(3). Neither the SCR nor any other State department
independently assesses the ACS conclusion.

If ACS determines that a complaint is unfounded, SCR sedls dl information in its files regarding
thereport. If ACS determinesthat there is some credible evidence to support the charges, SCR retains
al information in its database until the family’ s youngest child reeches the age of twenty-eight. 1d. 8
422(6). Thereisno forma hearing at which the parents have the right to be heard before thisreport is
filed.

A report of “indicated” can have severe consequences. While SCR isrequired to keep report
records confidentia, many individuas and organizations are statutorily authorized to access the records.
1d. 8422(4)(A). For example, when a person seeks a job that involves working with children, the
employer must inquire of SCR (and SCR must respond) whether the parent is the subject of an
indicated report. 1d. 8 422(4)(A). Such an employer may not hire an gpplicant who is the subject of an
indicated report unless it submits awritten statement explaining why they are hiring a person who has
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reportedly neglected her own children to work with other peopl€' s children. Id. 8 424-a(2)(a); Tr.
1056 (ACS employee testifying that being the subject of an indicated report will make obtaining
employment in certain capacities more difficult); Ex. 189.

2. Child Protective Proceedings

ACS has discretion to commence child protective proceedings againg the parentsin Family
Court during the investigation, or after the investigetion if the report is determined indicated. N.Y. Fam.
Ct. Act § 1032(a) (Consol. 2001); N.Y. Soc. Serv. 88 397(2)(b), 424(11) (Consol. 2001). Asthe
petitioner, ACS prosecutes actions brought in Family Court. N.Y. Fam. Ct. Act § 1032(a) (Consol.
2001). ACSdso hasdiscretion to refer cases to the Didtrict Attorney for investigation and possible
criminal prosecution. New York Socia Services Law 8 424(11) (Consol. 2001). ACS commences
an action by filing a petition under Article 10 of the Family Court Act. I1ts own attorneys draw up the
petition after consulting agency personnd.

Once ACS hasfiled a petition, the Family Court is required to hold a preiminary hearing “as
soon as practicable’ to determine whether the child' s interests require protection pending afinal order
of disposition. N.Y. Fam. Ct. Act 8 1027(a) (Consol. 2001). The court has the power to order
removd of the child if that is necessary to avoid imminent danger to the child'slife or hedth. 1d. 8
1027(b)(i). Among other factors, the court isto consider whether ACS made appropriate and
reasonable efforts to prevent or diminate the need for removad. 1d. 8§ 1027(b)(i). The court also
determines preliminarily whether imminent risk would be diminated by atemporary order of protection
directing the removal of a person or persons from the child’ s resdence; it is authorized to grant such
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orders by section 1029 of the Family Court Act.

If it determines that there is not enough time to file a petition and hold a preiminary hearing,
ACS isauthorized to seek, and the Family Court to issue, aprdiminary order of removdl. Id. § 1022.
The court consders available protective services, including services and the remova of offending
persons from the residence, in deciding whether to issue such an order. 1d.

Only if ACS decides that there is not even time to obtain this expedited preliminary order may it
remove achild from parents without a court order. 1d. § 1024, N.Y. Soc. Serv. § 417 (Consol.
2001). Seealso Tenenbaum v. Williams, 193 F.3d 581, 594 (2d Cir. 1999). The test for emergency
removal is characterized as an objective one, not one based on gppearances. See N.Y. Fam. Ct. Act
§ 1024 (i)(a) (Consol. 2001); seeaso N.Y. Fam. Ct. Act § 1024, cmt. (practice commentary)
(McKinny 1999) (“This section places a further restriction on remova without prior court order by
establishing afactud, objective test rather than one based on state of mind.”). If the ACS removes a
child without a court order, it must proceed to file a petition “forthwith,” which is generaly taken to
mean within twenty-four hours, and no more than three businessdays. Seeid. 8 1026(c) & cmt.
(practice commentary).

If achild isremoved prior to a court order issued after a hearing where the parents were
present and had the opportunity to be represented by counsdl, the parents have the right to apply for a
court hearing to secure the child' s return. Id. § 1028. This hearing is required to take place within three
days of the gpplication. 1d. The court must consider the same factors, including services and orders of
protection, asit does at aremova hearing under sections 1027 or 1022. 1d.
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Instead of returning full custody of aremoved child to the parents, the Family Court may parole
the child to the parent pending the outcome of the proceedings. Paroleis common. A paroled child
returns to live with the parent, but ACSis usualy given broad supervisory powers, including the right to
make unannounced home vigits, enter the home, and to ins st that the parents participate in certain
services. Tr. 351

After provisond arrangements for the child have been addressed, the court proceedings move
to the fact-finding stage. Often, severd months will pass before a fact-finding trid is commenced. The
hearing itself may take months because of lengthy adjournments. Tr. 334, 366. If, after this fact-finding
trid, the court makes afinding of neglect, a dispostiona hearing follows. Commonly, the entire process
isvery lengthy. As ACS Commissioner Nicholas Scoppetta confirmed; “Once you are in the Family
Court, you are in it very often for many months before you can get to the substance of the case....” Tr.
2505.

Many cases never reach the digpositiona phase. ACS often engages in settlement negotiations
with parents. A settlement may involve the parents admitting to dlegations in the petition. 1t may
include an adjournment in contemplation of dismissal (ACD), adjourning court proceedings with the
understanding that ACS will agree to adismissad of the petition after aperiod of time, usualy sx to
twelve months, during which the parents must cooperate with ACS supervison and fulfill conditions.

Tr. 332-333.

B. Blantiff Families

A few ingances will illugtrate how the ACS system results in the forcible and unjustified
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separaion of abused mothers and their children.
1. Nicholson
a Background

Sharwline Nicholson is a thirty-two year old working mother of two. For the past two years,
Ms. Nicholson has both worked full-time as a cashier at Home Depot and taken classes full-time at
Mercy College, where she is pursuing a degree in Behaviora Sciences. While she manages this busy
schedule, Ms. Nicholson has made arrangements for her children to be cared for. When sheis
working, her sonisin school and her daughter is at day care. When sheisat school, she takes her son
with her and leaves her daughter with a baby-sitter. Ms. Nicholson haslived at the same addressin
Brooklyn for the past seven years.

This plaintiff has dways been a single mother. Ms. Nicholson's son, Kenddll Coles, iseght
yearsold. Hisfather has never been apart of hislife. Ms. Nicholson's daughter, Claude Barnett, is
three yearsold. Her father, Mr. Barnett, never lived with Ms. Nicholson but traveled from hishomein
South Caralinato vigit with her and Claude on amonthly basis for the first nine months of her life.

Prior to an attack by Mr. Barnett on Ms. Nicholson in 1999, ACS had only had contact with
Ms. Nicholson once before. There was areport that Mr. Barnett had struck Kendell in theface asa
result of abad report from school; Kenddl suffered a* sore mouth” and had a* dight marks on the lips”
Ex. 190 at 101012. ACSinvestigated the case. Child Protective Services decided the report was
indicated asto Mr. Barnett, but was not indicated asto Ms. Nicholson. Ex. 190 at 101015. ACS
noted that “[Ms. Nicholson] seems very attentive to child’sneeds. . . Heis receiving occupationa
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therapy, speech therapy, and counseling in school. [Ms. Nicholson] fedls that these services are
adequate, and that outsde intervention is not necessary.” Ex. 190 at 101013.
b. Domestic Violence Against Ms. Nicholson

Early in 1999, during one of hisvigts, Mrs Nicholson told Mr. Barnett that she was bresking
off their relationship because they lived so far gpart. Mr. Barnett, who had never previoudy assaulted
or threatened Ms. Nicholson, flew into arage. He punched her, kicked her, and threw objects at her.
When he l€eft, her heed was bleeding profusdly.

Throughout the assault, Claude was in her crib in another room. Kenddll was at school. After
the attack, Mr. Barnett |eft the apartment. Her head bleeding, Ms. Nicholson called 911. Beforethe
ambulance arrived, Ms. Nicholson asked her neighbor, Anna Thomeas, a baby-sitter who Ms.
Nicholson had relied on in the past, to care for her children while she was away at the hospitd. Anna
agreed to pick up Kendell at his bus stop when he returned from school .

At the Kings County emergency room, CAT scans and X-rays revedled that Ms. Nicholson
had suffered a broken arm, fractured ribs, and head injuries. That evening, three police officers came
to vigt her at the hospital. The officerstold Ms. Nicholson that, Ssnce she would be staying the night at
the hospitd, it would be better if her children could stay with afamily member than with the babystter.
The officers asked Ms. Nicholson for the names and phone numbers of any family members that might
be able to care for the children. Ms. Nicholson complied, providing the officers with the numbers for
two of her cousins, Marcia Roseboro and Michelle Brown, and of Claude' s godmother, Marleen

Hickman. The officers also asked about Mr. Barnett. Ms. Nicholson identified him from a photograph
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and provided information.
C. Remova

On January 27, the same evening as the assault, the evening branch of ACS (ECYS) directed the
70" Precinct to take Ms. Nicholson's children from the babysitter and to transport them to ECS. Tr.
849. The children stayed that night in the nursery at ECS. Tr. 850. Thefollowing day, January 28, an
ACS worker caled Ms. Nicholson at the hospital. The worker informed Ms. Nicholson that ACS had
possession of her children and that if she wanted to see them she had to appear in court the following
week. The worker refused to tell Ms. Nicholson where her children were. Ms. Nicholson testified that
this news left her “very upset . . . [and] devastated.” Tr. 733. Ms. Nicholson demanded that the
hospital discharge her immediately so that she could get more information about her children. She was
discharged, but the hospita informed her that the police had |eft word that she was not to return to her
goartment. Ms. Nicholson made arrangements to stay with a cousin, Glynis Hall.

CPM Williams was assigned to oversee the Nicholson case. Tr. 847. CPM Williamswas
concerned by the notation in the report ACS received from the State Central Register that Mr. Barnett
had threatened Ms. Nicholson with agun. Tr. 863. Although CPM Williams testified that such
adlegations require independent investigation by ACS workers, Tr. 864, he never inquired of Ms.
Nicholson whether Mr. Barnett had in fact brandished a firearm during the assault. Tr. 863. Ms.
Nicholson tedtified that she did not know whether Mr. Barnett beat her with or had a gun during the
assault, but that she told police it was possible. Tr. 759. CPM Williams testified that he believed that
the children were in “imminent risk if they remained in the care of Ms. Nicholson because she was not,
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at that time, able to protect hersalf nor her children because Mr. Barnett had vicioudy beaten her.” Tr.
864.

CPM Williams testified that, under ACS palicy, victims of domestic violence are permitted to
make decisions about who will care for their children, and that these decisions do not require court
gpprova. Tr. 856. He nevertheless rgected Ms. Nicholson's proposas for relatives who could care
for the children. Ms. Nicholson first requested that her children be allowed to stay with her cousin,
Michelle Brown, in New Jersey. Mr. Williams testified, 1 regected that because she lived in another
date. | offered her as dternative, you can give me relatives who live within the Metropolitan area” Tr.
857. Williamstedtified that he imposed this condition because he believed that in order to put children
in the care of an out-of-gate relative he needed to obtain a court order, but he did not try to obtain
such an order. Tr. 860. Ms. Nicholson proceeded to offer a cousin who lived in the Bronx as a
potential caretaker. Tr. 861. Williamsdid not allow the children to go to the cousin’s care either. Tr.
861. Instead, he decided to place the children in foster care with strangers. Tr. 850.

d. Court Proceedings

Although the children were placed in foster care by ACS on January 28, a Thursday, no
petition was filed in court until February 2, the following Tuesday. Ex. 186; Tr. 852. Williams
conceded that, as of January 28, he knew that the children werein ACS's care without legd
authorization. Tr. 851. He explained that he was hoping Ms. Nicholson would cooperate with his
demandsin order to avoid going to court. Tr. 855.

CPM Williams gave conflicting testimony regarding how quickly ACSisrequired tofilea
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petition with the court once children are taken into foster care. In histestimony before this court, he
affirmed that ACSis*“required” to go to court the next business day after placing a child in foster care,
Tr. 853, that ACS “should try” to do so, Tr. 853, and that in domestic violence cases, it is common to
wait afew days before going to court in order to “try to work things out with the mother.” Tr. 852. In
his deposition, with which was confronted in court, Tr. 853-54, Williams stated that he had “been told
intraining” that ACS has“severd days’ after achild isremoved beforeit is required to go to court to
get gpprova. Williams Depo. 93. He conceded thet it is common in domestic violence cases for ACS
to wait afew days before going to court after removing a child because, after afew days of the children
being in foster care, the mother will usudly agree to ACS s conditions for their return without the maiter
ever going to court. Tr. 852-53. Set out below is some of his understanding of ACS practice as
reveded in histesimony:

Q: Mr. Williams, in ACS, if you removed a child, you had three or four daysto go to Court

when it was without the permission of the parent; isthat correct?

A: We have severd days. That is correct.

Q: What isyour basisfor saying that? |sthere something in writing, isthat something that you

have been told?

A: Beentold intraining

When the petition was filed with the Family Court on February 2—five days after ACS had
seized the children — it was filed as a neglect petition againgt Ms. Nicholson aswedll as Mr. Barrett. EX.
186. CPM Williams tetified thet, as of thefiling of the petition, he did not believe that Ms. Nicholson

was actualy neglectful; he hoped that “ once she got before the Judge, that the Judge would order her to

cooperate with redigtic services to protect herself and the two children...” Tr. 868. It was CPM
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Williams belief that Ms. Nicholson was an inadequate guardian, because she was “refusing to ded with
the redlity of the Situation,” that he could not alow the children to stay with the rdlative in New Jersey,
and that it would be unsafe for her to return to her Brooklyn residence with her children. Tr. 868-869.
Had he made inquiry, he would have learned that Mr. Barnett, the abuser, had never lived at the
Brooklyn apartment with Ms. Nicholson, that he did not have a key to the apartment, and that he lived
in South Carolina. Tr. 726. Another basisfor CPM Williams' attempted justification was that Ms.
Nicholson hed failed to follow ACS s ingtruction that she obtain an order of protection from aloca
police precinct. Tr. 871-872. Ms. Nicholson had in fact attempted to do so, but had been denied an
order because Mr. Barnett lived out of state and she did not know his address. Ex. 191. She had
informed CPM Williams of thisfact. Tr. 871.

The petition of neglect filed by ACS againg Ms. Nicholson and Mr. Barnett included three
dlegations of neglect. The first count, directed solely against Mr. Barnett, aleged excessve corpora
punishment. The second count, directed againgt both parents, aleged that “[r]espondents engage in
acts of domestic violence in the presence of the subject child, Destinee. Asaresult of one such fight,
on or about January 27, 1999, the respondent mother suffered a broken left arm and a head injury
caused when the father struck her with agun.” Ex. 4aat 106335. This count made no digtinction
between the culpability of batterer and victim. Thefina count was directed solely against Ms.
Nicholson, and dleged smply that she “fails to cooperate with offered services designed to insure the
safety of the children.” 1d. There were no specific indications of what services she had failed to
cooperate with, or how any failure congtituted neglect.
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As she had been directed to do by ACS, Ms. Nicholson appeared at Family Court in Brooklyn
on Tuesday, February 2. She did not have, and was not provided with, lega representation for this
hearing. ACSwas, of course, represented by one of its corps of lawyers. The Family Court ordered
the children remanded to the custody of ACS pending an order of find digposition. Ms. Nicholson
testified that she was not even aware that this order wasissued. Tr. 743. Only after the hearing was
completed and the order issued was this mother contacted by her appointed 18-B lawyer. Tr. 743.

On February 4, after she had been separated from the children for afull week, Ms. Nicholson
gppeared in Family Court a second time, now represented by 18-B counsdl. Tr. 744. The Family
Court ordered that Ms. Nicholson’s children be paroled to her, on the condition that she and the
children not return to Ms. Nicholson's address in Brooklyn, but instead live with her Bronx cousin. Tr.
744.

On February 5, eight days since she had last been permitted to see or speek with her children,
Ms. Nicholson was at last permitted by ACS to visit with them. The supervised visit occurred at the
ACSfosgter agency in Queens. Tr. 745. Ms. Nicholson was able to locate her daughter within the
building by following the sounds of her crying. Tr. 746. When Ms. Nicholson found her daughter she
was “dtting on a chair by hersdf with tears running down.” Tr. 746. Claude had arash on her face,
yellow pus running from her nose, and she appeared to have scraiched herself. Tr. 746. Her son had a
swollen eye. Ms. Nicholson demanded use of a phone to cal the police, but she was refused. She
caled from a pay phone across the street. Tr. 747-48. When the police arrived, Ms. Nicholson filed a

report on behdf of her son, who told her that his eye was swollen because the foster mother had
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dapped hisface. Tr. 747. Following Ms. Nicholson's report, ACS arranged for a different foster
mother to have Ms. Nicholson’s children. Tr. 747. When the new foster mother arrived at the agency
to take Ms. Nicholson's children at the end of the visit, her boy, Kenddll, asked the new foster mother,
“You are not going to hit me, areyou?’ Tr. 748.

On February 9, twelve days after the forced separation, Kendell had his sixth birthday. Ms.
Nicholson was not allowed to see or speak with him on that day. Tr. 748.

On February 18, twenty-one days after the separation and fourteen days after the Family Court
had paroled Ms. Nicholson’s children to her, ACS returned her children to her. Tr. 750. The reason
ACS gavefor thisdelay, Ms. Nicholson testified without contradiction, was that after the court paroled
the children to her, an ACS caseworker decided that the children would not have adequate bedding at
the cousin’s house in the Bronx that Ms. Nicholson wasto stay a. ACS provided no assistance to Ms.
Nicholson in moving the children’s bedding from her Brooklyn residence — which she had been ordered
not to enter because of potential danger to her —to the cousin’s Bronx apartment.

e Subsequent Case History

Following the return of Ms. Nicholson's children, ACS claimed to have difficulty visting with
her and her children at her cousin’s Bronx residence. Thereis conflicting testimony on thisissue. Ms.
Nicholson testified that ACS made an unannounced attempt to visit her once at the cousin’'s house
when she was not there, that she subsequently called to schedule a new gppointment, and then had to
cancel this gppointment because of a snowstorm. Tr. 751-752. CPM Williams testified that, from
February 18 until April 21, the casaworker made “six or seven” atemptsto visit Ms. Nicholson and
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the children, that some of these visits were unannounced, and that Ms. Nicholson called the ACS
offices “severd different times” Tr. 879-881. A warrant application filed by ACS on March 15 stated
that the ACS casaeworker had made severd attemptsto visit Ms. Nicholson at both her cousin’s Bronx
address and her origina Brooklyn address, and that Ms. Nicholson had not returned the caseworker’s
messages. Ex. 188.

The warrant ACS requested was granted. Afraid that ACS would take her children, Ms.
Nicholson sent them to stay temporarily with her father in Jamaica. Tr. 754. Meanwhile, Ms.
Nicholson made severd attempts to contact her 18-B attorney. These calls were not returned. Tr.
755.

On April 7, as she was a the Post Office collecting her mail, two police officers arrested Ms.
Nicholson, handcuffing her and taking her to the Family Court in Brooklyn. When Ms. Nicholson came
before the Family Court that afternoon, she was represented by an 18-B attorney different from the one
who had represented her before. She explained to the court that her children werein Jamaica. She
was ordered to return to court on April 24. She did so, and on that date, the court permitted Ms.
Nicholson to return to her own agpartment in Brooklyn with the children. It required her to cooperate
with supervision and services offered by ACS. After this hearing, ACS caseworkers visited Ms.
Nicholson bi-weekly until August, when the petition against Ms. Nicholson was dismissed. Tr. 758.

ACS communicated to the State Central Register that the neglect report semming from the
domestic violence incident was indicated againgt both Mr. Barneit and Ms. Nicholson. Ex. 189 at

101042. Ms. Nicholson appeded thisruling. Tr. 766-67. She received confirmation that OCFS
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would conduct an adminigirative review of ACS sfinding and notify her of the results. Ex. 189 at
101029. She has not yet heard from OCFS, s0 she remains on State' s records as a neglecting parent.
Tr. 767.
2. Rodriguez
a Background

April Rodriguez is the biological mather of two children, Elijah, age three, and Kayla, age two,
and the step-mother of Jasmine, age seven. Tr. 379-80. She has cared for Jasmine since the girl was
eighteen monthsold. Tr. 380. From 1995 until August 2000, Ms. Rodriguez had ardaively stable
living arrangement with Michagl Gamble, the father of the three children. Tr. 381-82, 525. During that
period, the children were being properly taken care of and Mr. Gamble was never violent towards Ms.
Rodriguez or the children. Tr. 382, 525-26. Prior to her involvement with ACS, Ms. Rodriguez was
employed as an assistant manager at avideo renta store. Tr. 382.

b. Domestic Violence Againg Ms. Rodriguez

On August 29, 2000, while the children were in their bedrooms, averba dispute in the hall of
their gpartment escalated and Mr. Gamble pushed Ms. Rodriguez onto the floor, scraping her mouth.
Tr. 382-83. Although she was injured, Ms. Rodriguez did not believe the children were in any danger.
Tr. 384. Mr. Gamble had never been abusive toward the children. Tr. 486. She reported the incident
to the police the next day and Mr. Gamble was arrested. Tr. 384, 527.

After thisincident, Ms. Rodriguez no longer fdt safe living with Mr. Gamble &t their Brooklyn
home. Tr. 385. Shefled with Elijah and Kaylafirst to her aunt’s house, where she stayed for two
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weeks, and then to her grandmother’ s house. Tr. 386-87. Jasmine had been picked up at the police
gation by Mr. Gambl€e s sster, and then went to live with the paternd grandmother. Tr. 386. Ms.
Rodriguez decided not to go to a domestic violence shelter because she was informed by domestic
violence hotline counsdors that she would have to quit her job in order to quaify. Tr. 387.
C. Intervention by ACS and Remova

Within aweek or two of the assault, an ACS caseworker, Ms. Williams, telephoned Ms.
Rodriguez. Tr. 388. Sheinformed Ms. Rodriguez that she needed to see the children because ACS
was filing a petition againg the father. Tr. 388. Ms. Rodriguez was a0 told that she was not a target
of invedtigation. Tr. 388. Ms. Williams then visted Ms. Rodriguez a her grandmother’ s house, and
told Ms. Rodriguez it would be appropriate for her and her children to live at the grandmother’ s house
until Ms. Rodriguez had made enough money to afford her own gpartment. Tr. 389. Ms. Williams dso
asked Ms. Rodriguez whether she wanted to go to a domestic violence shelter. Ms. Rodriguez told
Ms. Williams that she preferred to stay at her grandmother’ s house in order to keep her job. Tr. 423.

Shortly after this meeting, Ms. Nicholson was served notice that Mr. Gamble was seeking legal
custody of the children. Tr. 389. Ms. Rodriguez began receiving telephone cdls at work from various
ACS gaff. Tr. 389-90. On one occasion Ms. Rodriguez returned to the Brooklyn home where Mr.
Gamble was resding to meet with Ms. Williams and Mr. Gamble to discuss the custody Situation. Tr.
390.

On October 10, Ms. Rodriguez received a cal a work from ACS demanding that she leave
work and visit their officesimmediately. Tr. 391. Ms. Rodriguez complied, and when she arrived at
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ACS, Ms. Williams and her supervisor, Mr. Bentil, told Ms. Rodriguez that she had been violating an
order of protection. Tr. 391. What, if any, order of protection the ACS personnel were referring to
has never been established. Both Ms. Rodriguez and James Stewart, the CPM later assgned to the
case, testified they had never seen any such order of protection. Tr. 391, 456-57.

On October 11, Ms. Rodriguez was again caled by ACS to a conference with Mr. Bentil, Ms.
Williams, Mr. Gamble, Elijah and Kayla. Tr. 392. At that conference, Ms. Rodriguez sgned an
agreement transferring custody of the children to Mr. Gamble for sx months, or until Ms. Rodriguez
obtained an gpartment of her own and day care for the children, whichever came earlier. Tr. 393, Ex.
92.

There was conflicting testimony as to how this agreement developed. Ms. Rodriguez testified
that Mr. Bentil told her “that we needed to come up with an agreement between me and Mr. Gamble
about my children, or [ACS] would go to court.” Tr. 392. Ms. Rodriguez further testified that Mr.
Bentil suggested the children should stay with Mr. Gamble, and that “[Mr. Bentil] kept getting by the
door and telling me that he was going to go to court, and | kept asking, but why, if | have not done
anything wrong? Then they findly came up with an agreement that [Ms. Williams] wrote up on ACS
paper, Sating that | would give my children to Mr. Gamble for sx months, and had me sign the bottom
of it...” Tr.393. By contrast, CPM Stewart testified that Ms. Rodriguez proposed the idea of
alowing the children to stay with Mr. Gamble in order to avoid their being placed in foster care. Tr.
486-87.

The court credits Ms. Rodriguez' s testimony. CPM Stewart had not yet been assigned to this
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case when the meeting in question took place and was not present. His account is second-hand.

It is undisputed that the children went to stay with Mr. Gamble after the agreement was signed.
Tr. 393-4. At thispoint, Ms. Rodriguez had not yet gone to court. She had no attorney. Tr. 474.

At some point, ACS became aware that there had been apast alegation of sexua abuse
agang Mr. Gamble investigated by ACS. Ms. Rodriguez testified that she learned thisfor the firgt time
from ACS a mestings on October 10 and 11. Thisinformation SO concerned her that following the
October 11 meeting she caled someone at ACS about theissue. Tr. 397. Ms. Rodriguez testified that
ghe then received a cdl from Mr. Gamble who told her “You redly did it thistime.... They are going to
takethekidsaway.” Tr. 398. Ms. Rodriguez then received acdl from Mr. Bentil, who told her that
she “had gotten them into trouble.” Tr. 398. CPM Stewart testified that, on August 30, ACS only
knew that Mr. Gamble had a case previoudy indicated with SCR, and that ACS did not learn that the
prior case was for sexud abuse until October 13. Tr. 438, 448. Although it would have been smple
to determine the nature of the indicated case by checking with the SCR, and it was apparently ACS
policy to do so, CPM Stewart testified that nobody at ACStried to do this. Tr. 446-47. CPM
Stewart began taking an active role in the case on October 12, after the ACS central office called him
and asked him to “look into the case and see what the Stuation was.” Tr. 434. The evidence suggests
that ACS did know of Mr. Gambl€e s prior indicated sexud offense early in the investigation, but thet it
nevertheless coerced Ms. Rodriguez into turning over custody of the children to her abuser.

On October 12, ACS visited the paternal grandmother, who was caring for the children on
behalf of Mr. Gamble. Tr. 449. ACS asked the grandmother to “keep the children there’ until they

31



learned more about the father's status. Tr. 450. CPM Stewart directed Ms. Williams to tell both the
mother and father that they could not take the children from the grandmother’shouse. Tr. 449.

ACS had not yet filed a petition or obtained ajudicid order authorizing remova. CPM
Stewart tedtified that “1 didn’t have enough information to go into court, but | did have enough to put
the children into some type of secure environment outside of the father’shome.” The sole reason that
Stewart gave for preventing the mother, Ms. Rodriguez, from having the children was because she
lacked adequate housing. Tr. 453-54

d. Court Proceedings and Further Removal

On October 16, more than amonth and a hdf after the assault on Ms. Rodriguez, ACSfiled
petitions aleging neglect againgt both Ms. Rodriguez and Mr. Gamble. Tr. 455. Although CPM
Stewart testified that on October 12, he did not believe Ms. Rodriguez to be a neglectful mother, he
gpparently changed his mind prior to the filing of the petitions. Tr. 483. He explained that he changed
his opinion because on October 13, he discovered that Ms. Rodriguez had been given an order of
protection preventing Mr. Gamble from having custody of the children, and that she hed failed to
enforce this order by dlowing Mr. Gamble to have custody of Jasmine Gamble. Tr. 456. CPM
Stewart admitted that he had not seen this order when he made his decision, still had not seen it as of
the hearing, did not know if it wasin effect on October 13, and did not know the terms of this phantom
order. Tr. 456-57. It dso bears recollecting that five days before the petitions were filed, ACS had
coerced Ms. Rodriguez to accept an arrangement by which she was required to temporarily transfer
custody of dl three children to Mr. Gamble.
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The neglect petitions did not mention any failure to enforce an order of protection on the part of
Ms. Rodriguez. Instead, they dleged that she and Mr. Gamble “engage in serious domestic violence in
the home and in front of subject children.” Ex. 91a, 91b, 91c.

After the petitions were filed in Family Court, the court remanded custody to ACS pending
disposition. Ex. 182a, 182b, 182c. Two caseworkers, accompanied by police officers, went to the
grandmother’ s house and removed the children to foster care. Tr. 401. On October 19, Ms.
Rodriguez appeared Family Court. The court ordered ACS to parole the children to her. Tr. 404-05;
Ex. L.

Despite the court order, the children were not immediately returned to Ms. Rodriguez, who was
then living a her grandmother'shome. Tr. 406. After her gppearance before the Family Court, Ms.
Rodriguez testified, ACS told her she would have to enter a domestic violence shelter before ACS
would permit the children to be returned to her. Tr. 410. Additiondly, ACS informed her that
reunification would be delayed because the foster care mother had to be apprized and the children had
to have amedica examination prior to their discharge. Tr. 408.

e Subsequent Case History

On December 21, because ACS had told her that they would not return her children to her
unless she entered a shdlter, Ms. Rodriguez entered the Emergency Assistance Unit (EAU). Thisisa
temporary shelter where homeless people stay while they search for permanent shelter. Tr. 411. Late
that day, Ms. Rodriguez' s children were returned to her. Tr. 411. The children were in poor health.
Ms. Rodriguez tetified that the children "were not the samekids | gave [ACS]." Tr. 412. She
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recounted that:
[Her] daughter's hair was dl bregking .... Her shirt wasfilthy, and her
digper was disgusting. The seven-year-old had bags under her eyes.
She looked disgusting. And at the time, he was two years old, Elijah,
he had dl this (sic) bruises and pus and blood coming out of hislip. |
didn't know what it was.

Tr. 412.

The children had been discharged from foster care a gpproximately 6:00 p.m., but by 1:00
am., their mother was so darmed by their physica condition that she took them to the nearby hospita
emergency room. Upon their arrivd a the hospitd, dl were regurgitating and both of the youngest
children had ear infections. They were trested and antibiotics prescribed, with the youngest child so
being given a cream for afedtering facid infection. Tr. 412-13.

For the next week, Ms. Rodriguez and her children were shuttled back and forth every day
between the EAU offices and atemporary evening shelter. Tr. 414. She and the three children were
then placed in ashdlter in the Bronx. Tr. 415. This shelter was not adomestic violence shelter. Its
location was not confidential and there were no services for domestic violence victims or their children.
Tr. 415. The space provided to Ms. Rodriguez and her children was one room with a bathroom. Tr.
415. Thefamily stayed at this shelter until February, when she and the children were moved to amore
permanent “ Tier-2" facility. Tr. 416. Ms. Rodriguez was forced to quit her job because the Strict
curfew at the Tier-2 facility conflicted with the hours she was required to work. Tr. 417. Ms.

Rodriguez, who had never before had to resort to welfare, now must rely on public assstance. Tr.
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CPM Stewart testified that neither Mr. Bentil, the case supervisor, nor Ms. Williams, the
caseworker, did anything wrong in their handling of the Rodriguez case. Tr. 435-36. It was, in thelr
opinion, in conformance with regular practice.

3. Udoh
a Background

Ekaete Udoh is aforty-three year old working mother of five. Shewasborn and raised in
Nigeria. Tr. 959. In 1977, Mrs. Udoh's family arranged to have her married to Eddey Udoh. Tr.
960. Mrs. Udoh had never met him before; she was given no choice. Tr. 960. Following her
marriage, Mrs. Udoh came to the United States, where Mr. Udoh lived. Tr. 969. The couple had five
daughters, ages twenty-three, nineteen, seventeen, fifteen, and thirteen. Ex. 192.

Mrs. Udoh has worked for the Board of Education as a paraprofessonal and teacher’s
assgtant for eight years, assigned primarily to high school specid education students. Tr. 958. She
supports her four youngest daughters solely on the $23,000 sdary that she earns. Tr. 958. Her oldet
daughter, Edu, currently attends Binghamton Universty, and her second-oldest daughter, Ima, is
attending Old Westbury College. Tr. 959.

b. Domestic Abuse Against Mrs. Udoh

Shortly after Mrs. Udoh moved to the United States and joined Mr. Udoh in Kentucky, she
became pregnant with her first daughter. The child was born prematurely in 1978, weighing only two
pounds. Tr. 969. The premature birth was triggered by Mr. Udoh’ s beating her; Mrs. Udoh testified
that “ Eddey was upsat with me that | was pregnant with the first child. He wasn't reedy for babies, and
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then it was just alittle argument in the house that he beat me up.” Tr. 970. From 1977 to 1982, while
the couple lived in Kentucky, Mrs. Udoh testified that Mr. Udoh *best me up as many times as
possble.... Thereweretoo many times. | can't recal dl of them.” Tr. 971.

Despite being unfamiliar with the American justice system when she arrived, Mrs. Udoh soon
became familiar withit. Tr. 970. She called the police “many” times to report incidents of abuse by
Mr. Udoh, but the police never arrested her husband. Tr. 971. The police did take her to ashelter
once, when aneighbor caled the police after witnessing Mr. Udoh chase Mrs. Udoh, who was naked
and bruised, out of their house, beeting her. Tr. 971. The police left her children with Mr. Udoh, and
Mrs. Udoh returned to the family home three weeks later. Tr. 973.

The Udoh family moved to New Y ork in 1984 after spending two years in Philade phiawhere
Mr. Udoh earned a graduate degree. Tr. 973. Mr. Udoh continued to beat Mrs. Udoh regularly. In
1985, after another beating, Mrs. Udoh again cdled the police. The police came, but did not arrest
Mr. Udoh and did nothing to assst Mrs. Udoh or her children in leaving the house. Tr. 975. Besides
besting his wife, Mr. Udoh aso best the children with his hands or abelt. Mrs. Udoh would try to
intervene, talking with him to calm him down or, if thet failed, caling the police. Tr. 975. The police
never arrested Mr. Udoh. Tr. 977.

In 1995, Mrs. Udoh went to court and obtained an order of protection ordering Mr. Udoh not
to assault her. Ex. 199. Mrs. Udoh did thiswithout alawyer’sassstance. Tr. 979. The order did not
require Mr. Udoh to move out of the house. Tr. 979. In 1996, Mrs. Udoh went to court again and

obtained anew order of protection. Ex. 200.
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Thefather clamed the inherent right to beat hiswife and children. An ACS investigation
conducted in relation to Mrs. Udoh's complaints included the following observations:

The father has continued to ing st that he has the right to discipline his children as he seesfit, and

cdamsthat he even has the right to beet his children ‘with arod, or switch, if he so pleases’” He

caled the casaworker’ s attention to the fact that he is very proud of his Nigerian heritage, and
that under Nigerian cultura upbringing, he was adlowed to engage in corpord punishment asa
means of controlling the ‘ so-called unruly behavior of his children, and that this even extends to
the disciplining of hiswife' s behavior” He damstha heisverbaly and physcaly abusive for
the cardinal reason of maintaining order and good behavior among his family members.... Heis
upset over the fact that hiswife has not given birth to ason, and daims that, one of hisrights as
aNigerian male isto seek a second wife, who can provide him with this longed for son.

Ex. 112 at 000083. Despite thisreport ACS did not help Mrs. Udoh leave or attempt to remove Mr.

Udoh from the household, or limit his contact with hiswife or children.

In 1997, Mrs. Udoh took the children and moved out of the home in Queensto anew
resdencein Brooklyn. Tr. 985. Mr. Udoh would not let her take her possessions, and Mrs. Udoh
obtained a court order authorizing Mrs. Udoh to collect her belongings with police protection. Ex. 202
at 003226. 1n 1998, Mrs. Udoh filed a complaint that Mr. Udoh was violating an order of protection
by making threatening calsto her. Mr. Udoh was arrested and spent oneday injail. Tr. 990. In
1999, dueto financid difficulties, Mrs. Udoh and her children moved back to the Queens residence
with Mr. Udoh. Tr. 996. From January of 1999, when Mrs. Udoh returned to live with Mr. Udoh,
until May 1, 1999, Mrs. Udoh testified that Mr. Udoh did not hit her or her children. Tr. 997.

C. Abuse Triggering Removd
In early May, after Mrs. Udoh had fallen adeep, she was woken by the sound of Asuno, her

daughter, screaming. Tr. 960. Mrs. Udoh found her daughter crying in the bathroom; Asuno explained
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that her father had hit her in the eye because she was not able to fit dl of the dirty dishesin the
dishwasher. Tr. 961. Mrs. Udoh tended to Asuno’s eye with an ice pack and stayed up with Asuno
the rest of the night. Tr. 961.

Mrs. Udoh wanted to take Asuno to the doctor to get her eye examined, but she had to go to
work firgt to get permission to take the day off, because she had aready used dl of her available sick
days. Tr. 962. After receiving permission from her supervisor, Mrs. Udoh went to the schoal. Tr.
962. School officids asked what had happened to Asuno, and Mrs. Udoh explained that Asuno’s
father had hit her. Tr. 962. Mrs. Udoh then took her daughter to the doctor. Tr. 962. The school
guidance counselor called ACSto report theincident. Tr. 962.

d. Remova

After Mrs. Udoh returned from the doctor, two ACS caseworkers visited the Udoh household
and interviewed Mr. and Mrs. Udoh, Asuno, and another daughter, Edu. Tr. 963. A caseworker
informed Mr. Udoh that she would cal the policeif he continued to live a the Queens address. Tr.
964. Mrs. Udoh and the children accompanied the caseworker to the ACS office. She and the
children then filed areport with the police. Tr. 965. When Mrs. Udoh returned home with her
daughters, Mr. Udoh had left. Tr. 965. His clothes were gone. Mr. Udoh never returned to the home.
In March of 2000, Mr. Udoh returned to Nigeria. Tr. 965, 1003-04, 1008-09.

While a the ACS offices, the ACS caseworker told Ms. Udoh to appear in Family Court the
following day, May 6, at 2:00 P.M. Tr. 966. CPM Delamothe, who was assigned to the Udoh case,
testified that on May 5, ACS did not consider the children to be in imminent danger if they remained
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with the mother. Tr. 1020. It wasfor this reason that it allowed Mrs. Udoh to return home with her
children. Tr. 966.

On the morning of May 6, CPM Deamothe directed the caseworker to meet with the legdl
department preparatory to filing a petition against Mr. Udoh. Tr. 1023. The legal department then
called Delamothe and advised her that alegal basis existed to name Mrs. Udoh as a respondent on the
neglect petition as well on the basis that she had “engaged” in domestic violence. Tr. 1023; Ex. 160 A-
C. CPM Dédamothe decided to teke thisstep. Tr. 1023. CPM Delamothe aso authorized the
immediate remova of Mrs. Udoh's children on May 6, without a court order. Tr. 1012. Shetestified
that the children werein “imminent danger” because Mr. and Mrs. Udoh might “be in [Family] court at
the return of the children from school and [the children] wouldn't have parents to come hometo ....”
Tr. 1026. Although the four children a home were ages twelve, thirteen, sixteen, and seventeen, CPM
Delamothe was, she said, concerned they might not have keysto enter the house. Tr. 1026, 1027.
CPM Deamothe could not recall whether the caseworker asked the children whether they had keysto
the house when they were picked up by ACS, or whether the caseworker offered to wait with the
children until Mrs. Udoh returned from court. Tr. 1027.

Before Mrs. Udoh left work to go to her scheduled court appearance, ACS called her to tell
her not to come to court, and that her children had been removed from school and put in foster care.
Tr. 967. CPM Dedamothe tedtified that the removal of the Udoh children wasin accord with ACS's
gated policy of resolving any ambiguity regarding the safety of the child in favor of removing the child.

Tr. 1034.
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When the children were picked up from school by ACS, they were interviewed by a
casaworker. Ekaete Udoh, then saventeen, told the caseworker that “1 felt very comfortable staying
with [my mother]. | ansafe.... | told her | didn't think it was necessary to be removed, and | fdlt a
great suffering if | was removed from my house” Tr. 894-95.

e. Court Proceedings

On May 7 ACSfiled neglect petitions against Mrs. Udoh and her husband, dleging that, for
approximately twenty years, she had “engaged in domestic violence” with him in the presence of the
children. Tr. 968, 1030, 1033; Ex. 160 A-C. The petition aso aleged, incorrectly, that the mother
had never obtained an order of protection against Mr. Udoh asto the children. Ex. 160 A-C at 4.
CPM Deamothe could not recal why this dlegation was included; she conceded that she was aware
that severa orders of protections had been obtained. Tr. 1045-46. On page two of the petitions, there
are only blank spaces where answers are required for why insufficient time was available to obtain a
court order prior to remova and why removal of the children was necessary. Ex. 160 A-C.

Later that day, the matter was heard by the Family Court. It was adjourned so that ACS could
investigate to determine whether the children could safely return home. Tr. 1046. On May 20 ACS
agreed that it was safe for the children to return home; the Family Court then ordered the children be
paroled to the mother. Tr. 998, 1048. Yet it took eight daysfor ACS to notify the foster care agency
that the children were with that the court had ordered them paroled to Ms. Udoh. Tr. 1049-51; Ex.
79; Ex. 196. The delay prompted the Juvenile Rights Divison of the Legd Aid Society, which was
representing the children, to file on May 27 an gpplication seeking the immediate release of the children
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from ACS custody. Ex. 195. In thisapplication, the children’s attorney noted that the delay in
returning the children to their mother was harming the children, among other reasons, because “[t]hey
have been missng classes because their foster mother is unable to get them to school on time” and,
ironicaly, “the foster mother has refused to provide house keys to the children and they have been
locked out of their foster home repeatedly.” Ex 195; Tr. 901-902.
f. Subsequent Case History

Ekaete Udo, one of the daughters, described her time at the foster home as “very
uncomfortable;” the foster mother “treated us like we were criminals” Tr. 899. The Udoh children
were locked in the house without access to the telephone when the foster mother would leave. Tr.
899-900. Theforced stay in foster care was particularly hard on Ekaete because she was college-
bound and in the midst of studying for her regents examinations. ACS refused to let her return hometo
retrieve her study materials. Tr. 898.

Following the return of her children, ACS contemplated withdrawing the petition asto Mrs.
Udoh. Ex. 197. Mrs. Udoh wasinformed that, if she would testify againgt her husband, ACS would
withdraw the charges againgt her. Tr. 999. Mrs. Udoh met with ACS and prepared to testify against
Mr. Udoh, but the petition was never withdrawn asto her. Tr. 1003. On October 13, 1999, the
Family Court ordered the case adjourned in contemplation of dismissa. Tr. 198. ACS continued to
vist Mrs. Udoh for amost ayear. Tr. 1004. When the caseworker would vist Ms. Udoh's house, she
would “go though my refrigerator to look for food and she would go through the whole house to inspect

it.” Tr.1004. Mrs. Udoh was aso required to provide the children’s school and medica records to
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the casaworker during these vigts. Tr. 1004. The abuser was during al thistimein Nigeria
4. Tillett
a Background
Sharlene Tillett has two children, Winston and Uganda. In 1995, Ms. Tillett moved from Belize
to New York to join her husband, Wington Denton Sr., who was dready living there. Ex. 77 at 22.
She had been married to Winston Denton Sr. for four years. During that time there had been sporadic
incidents of domegtic violence but no child abuse. Ex. 77 a 22. Shortly after arriving in the United
States, Ms. Tillett and her husband separated.
Ms. Tillett moved to Cdlifornia. There, she began athree-year rdationship with Jamie Gray.
The couple eventually moved back to New York. During this period, there were “isolated episodes’ of
domedtic violence againgt Ms. Tillett sparked by Mr. Gray’s jedlousy over Ms. Tillett’s estranged
husband. 1n 1999, two months before the birth of Uganda, Ms. Tillett arranged to have her son
Wington live with relatives in California because she did not want Winston to witness her being battered
by Mr. Gray. Tr. 1061.
b. Domedtic Violence Againg Ms. Tilleit
On August 19, 1999, Ms. Tillett visted a hospital and informed the staff that Mr. Gray had
choked her; at thistime, Ms. Tillett was expecting the birth of her second child, Uganda. Ex.77 at 4.
She was sent home. Two days later, on August 21, she returned to the hospita in labor, and delivered
Ugandathat afternoon. Tr. 1057; Ex. 77 a 4. While at the hospital, Ms. Tillett informed the staff that

there was a history of domestic violence againgt her by Mr. Gray. Ex. 77 a 4. After sheand her
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newborn were cleared to be released, Mr. Gray arrived a the hospital and drove Ms. Tillett and
Ugandahome. Ex. 77 a 7. According to Ms. Tillett, she accepted a ride with him because she did not
want to cause acommotion at the hospital; he did not come into her gpartment after he dropped her off.
Ex.77a7.

On August 23, the hospital made a report to State Central Register, which transmitted it to
ACSfor investigation. CPM Dedamothe was assigned to oversee the case. Tr. 1060. The following
day, acasaworker visted Ms. Tillett at her home. The caseworker found the baby to be “very
hedlthy... clean and nest,” with clothing and pampers. Tr. 1061. The casaworker did not remove the
child. Tr. 1062-1063.

C. Remova

The caseworker returned to the office and reported to her supervisor, who in turn reported to
CPM Deamothe. Tr. 1063. CPM Dedamothe, who had not hersalf spoken with or interviewed Ms.
Tillet, directed that the caseworker return and remove Uganda from her mother. Tr. 1063. CPM
Deamothe decided that Ugandawasin “imminent danger” because the gpartment that Ms. Tillet was
living in was being paid for by Mr. Gray (even though Ms. Tillett had told the caseworker that Mr.
Gray had moved out on August 19), and because Ms. Tillett was unemployed and dependent on Mr.
Gray for financid support (even though Ms. Tillett had told the caseworker that she was expecting
support from her family in Caifornia). Tr. 1063-64; Ex. 77 a 7.

ACS proceeded to remove Uganda without a court order, and before offering Ms. Tillett any

sarvices. Tr. 1064-68, 1082. At trid, CPM Delamothe admitted that, given that Ms. Tillett was
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breast-feeding Uganda and had a ready supply of pampers and clothes for the child, the child was not
inimmediate danger due to Ms. Tillett’sfinancia Stuation. Tr. 1064. The ACS case record prepared
during the investigation states that “Infant was removed from his home because there was on-going
domestic violence in the home.” Ex. 77 & 14.

d. Court Proceedings

The following day ACSfiled a neglect petition againgt Ms. Tillett aswel as agangt Mr. Gray
dleging that she “engage[d] in acts of domestic violence in the presence of the subject child.” Ex. 161.
Of course Uganda was not yet born &t the time that Ms. Tillett reported being choked by Mr. Gray and
during the trid CPM Delamothe conceded that, as an unborn baby, Uganda could not “witness’ the
violence. Tr. 1062.

ACS ds0 charged Ms. Tillett with child neglect because she did not have a crib or “means for
supporting or caring for” the baby. Ex. 161. CPM Deamothe admitted that Ms. Tillett’'s deeping
arrangement for her child, namely deeping with Uganda in the same bed, was not neglectful per se. Tr.
1078. She could not explain why Ms. Tillett should not be permitted to deep with Ugandawhen ACS
does not consider it to be neglectful when other mothers do so. Tr. 1078-79.

On September 3, 1999, the Family Court remanded Uganda to ACS with privilege to parole.
This meant that ACS could return Ugandato Ms. Tillett if the residence was ingpected and found to be
safe. Tr. 1087; Ex. 77 at 13.

e Subsequent Proceedings
Ms. Tillett had obtained anew residence in her own name. Ex. 77 a 13. The apartment was
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clean, and Ms. Tillett had acceded to ACS's demand that she purchase a bassinet for Uganda to deep
in. Ex. 77 a 13. ACS visted the new home and determined it to be “ suitable for her and her son.”
Ex. 77 & 18. Ms. Tillett had obtained employment and now supported hersaf. Ex. 77 a 13; Tr.
1085. She dso began regularly attending domestic violence classes, parenting skills classes, and one-
on-one counsdling. Ex. 77 a 13. Her counsdlor reported to ACS that she was “very receptive’ to
these services. Ex. 77 at 13.

Neverthdess, at CPM Ddamothe' singstence, Uganda was not returned to Ms. Tillett until
October 20, 1999, amonth and a half later. CPM Delamothe’ s reason for refusing to parole Uganda
to Ms. Tillett was she thought Ms. Tillett should undergo a psychologica evauation, Ex. 77 at 15, 16,
because Ms. Tillett had been in two abusive relaionshipsin her lifetime. Tr. 1086, 1088-1089, 1090.
CPM Dedamothe tedtified thet “I have learned that in domestic violence cases there exists sometimes a
syndrome with the mothers, and they will replace one batterer for another.” Tr. 1088. CPM
Delamothe conceded that Ms. Tillett could not be expected to predict whether a person would be
violent towards her before entering a relationship with the person. Tr. 1090. There had been no
mention in the September 3 order of the Family Court that ACS should require a psychological
evauation of Ms. Tillett before returning Ugandato Ms. Tillett.

Ms. Tillett objected to being required to undergo a psychologica evauation; she told ACS that
her attorney had advised her that ACS could not condition the return of Uganda on her doing so. EX.
77 a 14. Ms. Tillett then was asked to attend a conference with ACS casaworkers to discuss her
family history and plans. Ms. Tillett brought her aitorney with her, but CPM Delamothe refused to
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alow Ms. Tillett’ s atorney to atend the conference. Tr. 1093. CPM Deamothe testified that ACS
policy was not to permit mothers to bring any legal representation to such conferences, Tr. 1097-98,
even though everything the mother says is recorded and she might, among other things, incriminate
hersalf. Tr. 1099.

When ACSfindly determined that the infant could safely be returned to Ms. Tillett on October
20, two months after separation on August 24, Ms. Tillett had not undergone any psychological
evaduation. CPM Ddamothe admitted that a psychologica evauation “wasn't necessary” for the child
to bereturned. Tr. 1091.

ACS reported to the SCR that the report against Ms. Rodriguez was “indicated.” Ex. 77 at
18. The report apparently has not been corrected.

5. Garcia
a Background

Michele Garciais the mother of three children, Benjamin, Gisdlle, and Jordan. Sheworksasa
denta assistant. In January of 1999, after a seven-year relationship, Ms. Garcia separated from
Benjamin’sfather, Mr. Hunter. Ex. 89 & B100109. There were verbal disputes over vistation
between the two, which Ms. Garciareported to her local police precinct, but the father never assaulted
Ms. Garcia. Ex. 89 at 100111-100112.

b. Domedtic Violence Againgt Ms. Garcia

On duly 6, 1999, Mr. Hunter was returning Benjamin to Ms. Garciaafter avist. At thistime,

Mr. Hunter was not living with Ms. Garcia. Tr. 1349. Ms. Garciawas visting with amale friend when
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Mr. Hunter arrived. Mr. Hunter flew into arage, attacking them both. His attack on Ms. Garcia's
friend with a mesat cleaver resulted in awound that required twenty-four stitches. Ex. 89 a 100101.
Hekicked Ms. Garciain the ssomach so hard that Ms. Garcia suffered a pancrestic contusion, and
required hospitalization for aweek and ahaf. Ex. 89 at 100101. The record does not indicate where
the children were during their mother’ s hospitdization. Although Mr. Hunter was charged with assaullt,
he was not subsequently arrested. Ex. 89 a 100101. After she was discharged from the hospita, Ms.
Garcia and the children moved in with her aunt while she sought a new gpartment. Ex. 89 at 100109.
On July 27, 1999, Ms. Garcia obtained an order of protection against Mr. Hunter. Tr. 1382-83.
C. Intervention by ACS

OnJuly 19, 1999, Ms. Garcia s counselor at Victim’'s Services Agency reported to the State
Centrd Regigter that Mr. Hunter had mistreated the children by assaulting Ms. Garcia. Ex. 89 at
1001010. On July 26, an ACS representative first sooke with Ms. Garcia to schedule interviews with
her and her children. Ex. 89 at 100102. Ms. Garciatold ACS that she did not fee comfortable having
drangers interview the children, and was concerned that such interviews would only aggravate the
children’strauma. Ex. 89 a 100102. Ms. Garcia agreed to meet with ACS on July 30; ACS had
demanded that she meet earlier, but Ms. Garciaindicated that her work schedule and hospital visits
would make any earlier vist impossible. Ex. 89 at 100103.

The casaworker consulted with ACS s legal counsd about the possibility of forcing Ms. Garcia
to meet prior to July 30; counsel advised the casaworker that there was no legal grounds to force an
earlier meeting. Ex. 100103. Lega counse also advised the casaworker that, “Since [Ms. Garcidl
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aready has an order of protection against [Mr. Hunter], and she has dready |eft her previous hometo
dtay with her Aunt, then sheis at least safeguarding the safety of hersdf and her children.” Ex. 89 at
100103. Counsd advised the caseworker to continue to engage Ms. Garciaand her family “in order to
come to a compromise on an agreement.” Ex. 89 at 100103.

Nevertheless, the ACS caseworker attempted to vist Ms. Garcia every day for the next three
daysin order to make an assessment of the children’s safety. Ex. 89 at 100104. On July 29 Ms.
Garcia contacted ACS; she was angry that ACS had been attempting to make unannounced visits to
her home while she was away, and when there was aready an agreed-upon interview date scheduled
for July 30. Ex. 89 a 100104. Ms. Garciaagain voiced serious concern that the interviews ACS
intended to conduct with her children would be harmful to them, a concern that was not assuaged by
the fact that ACS refused to tel Ms. Garciawhat kind of questions would be asked during the
interview. Ex. 89 a 100103, 100104. At trid, plaintiffs expert Dr. Evan Stark testified that Ms.
Garcid s concern that ACS might re-traumatize her children by conducting insengtive and uninformed
interviews was supported by good clinica evidence. Tr. 1582.

On August 2, ACS' s domedtic violence specidist Cheryl Meyersinterviewed dl three children
and the mother. Tr. 1234-45; Ex. 89 at 100104, 100108. The notes from the interview indicated that
the children had no physicd injuries, they had not been hurt during the attack on Ms. Garcia, their basic
needs were being attended to, they were clean and neat, and they exhibited no symptoms of
developmental disabilities. Ex. 89 a 100108. Ms. Garciawas cooperative with ACS during the
interview, providing extensve information about her relationship with Mr. Hunter, prior disoutes she
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had reported, the attack that took place, and her subsequent efforts to help the police locate Mr.
Hunter and to otherwise protect hersalf and her children. Ex. 89 at 100103. Ms. Meyers concluded
that Ms. Garcia was a strong woman who would do anything to protect her children, and that removal
of her children was not necessary. Tr. 1234.

After theinterview, ACS contacted the police to verify the information Ms. Garcia had given
about the existence of prior disputes. The record of reports involving Ms. Garcia conssted of eight
incidents, which are summarized below:

March 17, 1992: Mr. Reyes, father of one of Ms. Garcid s children, punched Ms. Garciain the
nose during averba dtercation, then fled the scene.

March 18, 1992: Mr. Reyes again entered the home and struck Ms. Garciain the face, causing
no injuries.

November 5, 1995: Mr. Hunter and Ms. Garciahad adispute. No physicd violence was
reported.

April 27, 1997: Mr. Reyes had a verba dispute with Ms. Garcia about picking up the children,
and threatened Ms. Garciaand her children. No physica violence was reported.

Augugt 31, 1997: Mr. Hunter took their son, Benjamin, overnight and failed to promptly return
him. No physica violence was reported.

September 21, 1997: Mr. Hunter banged on Ms. Garcid s door. Ms. Garcia obtained a six
week restraining order againgt him. No physica violence reported.

February 28, 1999: Ms. Garcia called and reported that she didn’t want to live with Mr. Hunter
anymore. No physical violence reported.

Jduly 6, 1999: Mr. Hunter physicaly attacked Ms. Garcia and her friend.

Ex. 89 at 100112.
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Of the seven reports made prior to the attack on Ms. Garcia that prompted ACS review, only
two involved physical violence; both occurred in atwo-day window seven years prior to Mr. Hunter’'s
attack on Ms. Garcia, and both involved Mr. Reyes, aformer partner, whose contact with Ms. Garcia
after these incidents, from what can be determined in the case report, gppears to have been limited to
child vistation. None of the reports involving Mr. Hunter prior to July 6, 1999, suggested violence or a
threet of violence againg Ms. Garcia or any of the children.

d. Remova

Nevertheless, based on these reports, ACS determined that there was a*“long history of
domedtic violence” in the household, and that the case should be indicated against Ms. Garcia because,
“dthough she took the necessary precautions of protecting her children by filing complaints & the locdl
precincts,” she had let the batterers back into her life and did not “ see hersdlf as avictim of domestic
violence” Ex. 89 at 100113.

This somewhat abrupt decison by ACS to target Ms. Garciaas a subject of the investigation,
charge her with neglect, and remove her children, may be illuminated by the notesin the case record
that, two days before the remand was requested, CPM Lowell met with the case supervisor and
caseworker, and ordered the caseworker to file the case and ask for aremand “based on the fact that
[Ms. Garcia] has blatantly refused to cooperate with ACS.” Ex. 89 at 100117. A similar refrain
emerged from the testimony of Gisdlle Reyes, one of Ms. Garcid s children who was removed. When
she asked the caseworker why she and her sblings were being taken away from their mother, the
casaworker replied “Over aphone cdll, if your mom would have called, you would not have been

removed.” Tr. 1341.

50



Attrid, CPM Lowell testified that she decided to seek the remova of the children because she
thought they were in imminent danger; the reason that she believed the children were in “imminent
danger” was that the children were not receiving counsdling and “ ACS had no idea what was going on”
Tr. 1353-55. CPM Lowell did not consult with Ms. Meyers, the domestic violence specidist, who, it
will be recalled, found no reason for separation. Tr. 1356-57.

e. Court Proceedings

On August 27, 1999, more than amonth and a haf after the precipitating incident and long after
the children and their mother had settled down peacefully, the Family Court granted ACS s petition to
remove the children. The children were place with Mr. Hunter’ s aunt.

f. Subsequent History

Although the source of the “imminent danger” that CPM Lowell testified about was the lack of
counsdling the children received whilein Ms. Garcid s custody, the children apparently never received
counsdling whilein foster care under the direction of ACS. Tr. 1343. CPM Lowel could not recdll
ACS making any efforts to provide them with such services. Tr. 1355-57. Following the removal of
her children by ACS, the ACS case record indicates that “[Ms. Garcia] is very receptive to services
and iswilling to do whatever it takes for her to get her children back.” Ex. 89 a 100118. The children
were, of course, hostages to compliance.

6. Norris
a Background
Michdle Norrisis atwenty-four year old mother of one. Her son, Judtin, istwo yearsold. She

isemployed a JFK airport in Queens. Tr. 1181. Her first encounter with ACS occurred in March,
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2000, when a caseworker from ACS vidited the home to investigate a report of possible domestic
violence and drug use in the household. Tr. 1185. At that time, Ms. Norriswas in ardationship and
living with Justin’ s father, Angdl Figueroa. Ms. Norris asked the casaworker if she was there to take
Justin away, and the caseworker responded that “we only take away kids if there’ s domestic violence
or if you'reondrugs” Tr. 1185. The casaworker examined Justin, assessed the living quarters, and
told Ms. Norristhat everything looked fine and that she should have nothing to worry about. Tr. 1185.
b. Domestic Violence Againgt Ms. Norris

Later than month, Ms. Norris decided to bresk the relationship and depart from the gpartment
of Mr. Figueroa. Tr. 1186. Mr. Figueroadid not approve. AsMs. Norriswas collecting her things,
he attacked her. Shetedtified that “[Mr. Figuerog] dragged me by my hair, threw meinto awall, hit me
intheface” Tr. 1186. Ms. Norris couldn't get to a phone, but the landlord was able to summon the
police. Ms. Norris showed the police her injuries and asked them to arrest her batterer. Tr. 1187.
Shefiled a police report against Mr. Figueroa, and was granted an order of protection. Tr. 1188-89.

The gpartment in which she had lived with Mr. Figueroa was rented in her, not his, name,
Neverthdess, after the attack, Ms. Norris and Justin temporarily moved in with afriend to ensure their
safety. Tr. 1189. Many of her belongings were il at her apartment, and on April 5 Ms. Norris
returned to collect them. Tr. 1190, Ex.222. Mr. Figueroawas not present when Ms. Norris arrived,
and Ms. Norris did not believe he would be there. Tr. 1190; 1215. Mr. Figueroa, however, returned
to the gpartment while Ms. Norris was il there, and attacked her again, breaking her phone and
hitting her in theface. Tr. 1190.

The police were caled, and when they appeared Mr. Figueroa took the baby to the bathroom
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and locked the door. Tr. 1190. The police informed Ms. Norris that, because of the order of
protection, either she or Mr. Figueroa would have to leave the gpartment or both would be put under
arest. Tr.1190. Ms. Norris explained to the police that she was trying to leave, but that she wanted
her son back first. Tr. 1190. Mr. Figueroa refused to |leave the bathroom, and the police escorted Ms.
Norris out of the apartment without helping her take her son back from Mr. Figueroa. Tr. 1190-91.

The next day, Mr. Figueroa left Justin with a baby-sitter, and Ms. Norris returned to take the
child. Tr. 1192. Since Justin was running afever, Ms. Norrisimmediately took him to an emergency
room. Tr.1192.

C. Remova
On the way to the hospital, Ms. Norris received a cal from an ACS caseworker. The

caseworker told Ms. Norris that she had neglected Justin by “engaging in domestic violence” and
“leaving him with an abusve man.” Tr. 1193. Ms. Norristold the casaworker that she had been
forced to leave her son by the police; the casaworker answered that was “irrdevant.” Tr. 1193. The
casaworker informed Ms. Norris that she had twenty-four hours to surrender Justin to ACS custodly.
Tr. 1192-93. When Ms. Norristold the casaworker that Justin was in the hospital with pneumonia, the
caseworker responded that “as far as we' re concerned, your son belongs to the state right now.” Tr.
1193. Ms. Norris protested that she had done nothing wrong, and that ajudge would surely return
custody of the child to her; the caseworker’ sreply was that “the judge isalwayson ACS'sside” Tr.
1194.

As she had been instructed to do, Ms. Norris brought Justin to the ACS office the next day.

Ms. Norristedtified, “it was the worst part of my life. 1 mean, | didn’t know what was going to happen
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from there. 1 didn’'t know where hewas going to go. | had norights, ... [ACS] told me, hewasn't my
son anymore.” Tr. 1194,
d. Court Proceedings

That day, ACSfiled a neglect petition against both parents. The petition aleged that both
“engaged in domegtic violence” Ex.222. The only alegation not directly related to domestic abuse
was an dlegation “basad on information and belief” that both parents used drugs. Thereisnothing in
the record indicating any evidence supported this report of drugs. ACS did not test Ms. Norrisfor
drugs before filing the petition. Ms. Norris on her own initiative sought drug testing to exonerate
hersdf. On April 26, dmost three weeks after the petition was filed, ACS filed an investigation
summary finding that the dlegations of drug use were unfounded, and noting the only reason that Justin
was removed was because of “ongoing domestic violence inthe home.” Tr. 216. Even though ACS
never determined that there was a basis for the alegation of drug use, the Family Court neglect petition
againgt Ms. Norris was never amended to eiminate this unfounded charge. Tr. 1197.

The Family Court adjourned the case until June, granting custody of the child to ACS. Tr.
1197; Ex. 222. Ms. Norriswas not permitted to speak before the remand to ACS was granted. Tr.
1197. Shewas assigned 18-B counsdl at the hearing, but counsdl did not speak on her behalf that day.
Nor did the assigned counsdl inform Ms. Norris that she could demand a* 1028 hearing” for the return
of her son. Tr. 1197-98. When next Ms. Norris appeared before the Family Court, a different 18-B
attorney represented her. Tr. 1198. Eventudly Ms. Norris retained her own counsdl, because she
“[didn’t] believe that the [18-B] attorney was trying to help me in any way. He wasn't returning my

phone calls” Tr. 1198.



The Family Court determined that, in order to obtain the parole of her son, Ms. Norriswas
required to attend individua counseling for domestic violence, complete a parenting skills class, and
undergo drug testing. Tr. 1198. Beyond these court-imposed requirements, ACS unilateraly required
Ms. Norris to maintain ajob and a two-bedroom gpartment. Tr. 1199. While ACS assigned an
agency to assst Ms. Norrisin reaching the gods, the agency did not give Ms. Norris any assstance.
Tr. 1200-02.

Fortunately, Ms. Norris s private attorney was able to help her locate and attend the requisite
parenting classes and domestic violence counsdling. Tr. 1203-04. Shewas aso able to locate atwo-
bedroom renta apartment, athough it was very difficult to afford because Ms. Norris was dso required
to pay for the classes she was required to attend, and had to support her child with virtualy no
assistance from Mr. Figueroa. Tr. 1204. Neither ACS or the agency assigned by ACSto assist Ms.
Norris helped her pay for the apartment or for the classes. Tr. 1204.

On September 19, the day before Ms. Norris was scheduled to appear in Family Court, the
ACS casaworker visited her. The caseworker told Ms. Norris that the new apartment looked good
and that if she “went into court and made an admission to domestic violence’ the next day, she would
probably get her baby back right away; if she didn’t make an admisson, the return would take weeks.
Tr. 1206. Ms. Norris refused to make the untrue admission. Tr. 1207.

On September 20, the Family Court ordered that Justin be returned to Ms. Norris. Days later,
nearly five and a haf-months after he had been removed, Justin was returned to Ms. Norris. Tr. 1208.

e Subsequent History

Predictably, the forced and unnecessary removal adversdly affected Justin’s behavior. Ms.
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Norris testified that now:
He svery attached to me. He screams [whenever] | even walk in the other room. He thinks
that | am leaving. Every time the doorbell rings he gets hystericd. Especialy when we go to

my mother’s house, he latches on to me. Hewon't leave my sight and he says| don't want to
gay here. | want to go home with Mommy. | think he'svery afraid to be away from me ever

again.
Tr. 12009.
Asof thetime of trid, the neglect petition againgt Ms. Norris had yet to be dismissed. Tr.
1210.
7. Rhodes
a Background
Crystd Rhodes isthe mother of two children, Alfonso, age five, and Alazia, agethree. Ms.
Rhodes was battered by the children’ s father, Alfonso Washington, and had obtained orders of
protection against him in March of 1999 and October of 2000. Ex. 102. On October 30, 2000,
ACSrecaved areferrd from the State Centra Register concerning Ms. Rhodes and Mr. Washington.
Tr. 216. Thereferral indicated that Ms. Rhodes had not appeared at a court hearing scheduled on
October 30 to extend an order of protection she had received earlier that month. Tr. 208.
b. Intervention by ACS
On the evening of October 31, an ACS casaworker visited Ms. Rhode' s apartment. The
caseworker rang the buzzer for the gpartment, and was answered by amae voice. When the
caseworker identified hersalf and asked to speak with Ms. Rhodes, there was no response. The
caseworker got into the building, went to the apartment, and knocked on the door. There was no

answer. Ex. 171A at 8. The casaworker then proceeded to the home of the maternal grandmother,
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who said that Ms. Rhodes and the children were out “trick or tresting.” Ex. 171B at 35.

The next day, November 1, CPM Chamorro met with the caseworker and supervisor
assigned to the Rhodes case. CPM Chamorro directed the casaworker to remove the children. Tr.
217. CPM Chamorro based the decision to remove the children on the grounds that Ms. Rhodes had
not appeared in court on October 30 to further pursue the order of protection and that a male voice
had answered at Ms. Rhodes apartment. Tr. 207. CPM Chamorro conceded that the caseworker
did not know whose voice it was that she heard. Tr. 207. CPM Chamorro also considered the
children to be in imminent danger because the father had assaulted and threstened to kill Ms. Rhodes
in October 2000, and may have had access to a gun because in 1998 he had been arrested for gun
possession. Tr. 204-05.

C. Removal

A removal decison was made before anyone from ACS had talked with Ms. Rhodes. Tr.
204. Therewas no court order. Ex. 171B at 29.

When the ACS caseworker and police met Ms. Rhodes to carry out the removal, Ms. Rhodes
explained to the casaworker that she had not been at home the previous evening; she had been staying
with friends because she was concerned that Mr. Washington might have access to the apartment; she
told the casaworker that the police had not taken his gpartment keys when they served him with the
order of protection. Tr. 209-10. She further explained that the reason she had not attended the court
hearing on October 30 was that the papers she needed for court were at the apartment and she did
not want to return because she was afraid Mr. Washington might be there. Tr. 210. Although CPM

Chamorro testified that there were less severe dternatives to remova that might have satisfied ACS's
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concerns, such as changing the locks to Ms. Rhode' s gpartment, none were offered. Tr. 212.
d. Court Proceedings
On November 2, 2000, ACS filed a neglect petition against Ms. Rhodes and Mr. Washington.
It aleged that both had “engaged in an ongoing pattern of domegtic violence.....” (Ex. 102).
e Subsequent History
On November 9, after afact-finding hearing, the Family Court ordered the return of the
children to the mother and ordered ACSto assst her in entering a domestic violence shelter. Ex.
171B at 43-49. The court found that Ms. Rhodes had “made diligent and valiant efforts’ to protect
her children from any harm arisng from the domestic violence she had suffered. Ex. 171B at 43.
Nonetheless, as of tridl ACS was il prosecuting Ms. Rhodes for neglect on the grounds that she
“engages in domedtic violence” Tr. 223-24; Ex. 251.
8. Beisha
a Background
Shigipe Berishais the mother of atwo year old child, Ismad. On January 1, 2001, Ismadl’s
father grabbed the mother by her hair and dragged her across the gpartment while she held her son.
Ex. 88. The police arrested Ms. Berishadong with her batterer. Ex. 229.
b. Removal
Shortly after the arret, the Didtrict Attorney declined to prosecute Ms. Berisha, and she was
released. EX. 229. Nevertheless, on January 2, 2001, ACStook Ismadl from her into custody
without a court order. Tr. 1358; Ex. 88.

C. Court Proceedings
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On January 4, 2001, at the direction of CPM Lowell, Tr. 1358, ACS filed a petition aleging
that the parents had both been arrested for “endangering the welfare of their child.” Ex. 88. ACSdso
aleged, incorrectly, that Ms. Berisha had been charged with assault in the third degree. Tr. 1362; EX.
88; Ex. 229. Even after the Didrict Attorney confirmed by letter to ACS that no charges had been
filed againgt Ms. Berisha, ACS did not amend the petition against Ms. Berisha to correct the
misstatement. Tr. 1363. CPM Lowell never consulted with the available ACS domestic violence
specidist on the Berishamatter. Tr. 1358.

The only other alegation against Ms. Berisha contained in the neglect petition was that she
misused drugs. The only basisfor this alegation, CPM Lowell testified, was that Ms. Berisha had
taken Vdium without a prescription on one occason Sx months prior to thefiling of the petition. Tr.
1360-61. CPM Lowell admitted that, taken alone, that behavior would not congtitute neglect. Tr.
1361.

After the petition wasfiled, the Family Court held a short hearing approving the remand of the
childto ACS. Ms. Berishadid not have counsd.

At aFamily Court hearing on January 16, two weeks after the child had been removed, Ms.
Berisha dtill had not been assigned an attorney. After the hearing had gone on for some time, with
ACS representatives and the court discussing the whereabouts of the batterer and the appropriate
fogter care location for the children, Ms. Berisha spoke for the first time:

Ms Berisha May | say something?
The Court: Yes.

Ms. Berisha: They — The ACS worker has spoken to my program. | have dl clean
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urines. My child was not neglected. And shedid dl that. | Sgned ardease with my
program, and | don’t have — Y ou know, | don’'t have any problem.

The Court: And if you fed the child should be returned to your care and you want a
1028, that's a hearing for the return of the child, you can request that dso. What isit
you want right now?

Ms. Berisha: Yes. | would like to have my child back with me.

The Court: Y ou're requesting a1028. There are no attorneys available. Y ou can seeif
you can get legd services from some other source. Do you havethat list? | don't
know if thiswas given to you lagt time. Did you get thislig?

Ms. Berisha: No.

The Court: You may want to cal some of those places, seeif they can assgn you an
attorney. Since the 18B’ s are not picking up, so you can look at those other sources.

Paintiff’s pogt trid submission of January 22, 2002, at 8-10.
There was no further discussion of Ms. Berisha s request at that hearing, and the matter was
continued until January 21, about a month after remand. 1d. at 10-12.
d. Subsequent Higtory
Eventualy, lsmad was returned to Ms. Berisha. Tr. 1363-64. The record does not indicate
when this occurred. Asof trid, ACSwas till prosecuting Ms. Berishain the Family Court for child
neglect. Tr. 1364.
0. Jane Doe
a Background
Jane Doe is one of the mothers whose cases were reviewed by the State Office of Children

and Family Servicesfor its“ASFA Domegtic Violence Study / New York City Results” Ex. J, Ex.
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180. Her case record was also assessed by plaintiffs expert Laura Fernandez in her supplemental
report. Ex. 137a

At the rlevant times Jane Doe was the mother of one child born June 1, 1993. Ex. 180. On
September 10, 1999, while he was intoxicated, her husband tried to pick up the child a school. 1d. at
01647. The school guidance counselor reported the incident to the State Central Regigter. 1d. at
01676. The report also dleged that the father had smashed dishesin front of Ms. Doe. 1d. at
S01646.

b. Investigation by ACS

When ACS investigated, it found that Ms. Doe was a responsible and involved caretaker, id.
at S01668-69, but that she was avictim of domestic violence by Mr. Doe. 1d. at S01647, S01676,
01689. There was no evidence that she had ever harmed the child. Neverthdless, the Case
Supervisor's 48-hour review findings focused amosgt entirely on the responghilities of Ms. Doe:

ThisisaDomestic Violence Case. The Mother must be an active participant in trying to help

hersdf and her [child]. She needsto get her husband help. 1n the meantime she must remove

hersdlf from the Stuation. She can do this by going to a domestic violence shelter or cdling the

police. Inany event if she shows usthat she is not willing to take an active role in protecting

her [child] we will deem this neglect on her part. Interview al parties and offer substance

abuse counsdling to the father. . . If this Situation persists, with neither parent taking corrective

action, then we will take action by removing the [child].
Id. No mention was made of offering or requiring domestic violence counsdling for the father.

Despite Mr. Do€ s identification as a perpetrator of domestic violence, ACS referred both the
Doesfor family counsding. Id. at S01684. While offering services to keep the family together, ACS

demanded exactly the opposite from Ms. Doe: she had to “take an active role in protecting her ch[ild]”

by going to ashdter or caling police, otherwise “we will deem this neglect on her part.” Id. at
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01689. ACS clung to its contradictory approach when Ms. Doe expressed afear of recurring
domestic violence, id. at S10670, and even after she telephoned ACS on November 9, 1999, to tell
the caseworker that Mr. Doe had begun drinking again. 1d. at S01671. ACSdid nothing in response
to Ms. Dog stelephone call. On November 17, 1999, ACS closed the case, because it was
determined that the “[mother] has acted appropriately. She appears to be able to protect the [child].”
Id. at S01691. No mention was made of whether the father had utilized any services or had shown
any ability to control his own behavior.
C. Domestic Violence Againg Jane Doe

On November 24, 1999, the school reported that the child said that Mr. Doe had threastened
to kill Ms. Doe the day before. 1d. a S01651. The child told a guidance counsdlor thet her father’'s
drunken outbursts againgt her mother scared her. There was no indication in the report thet the father
had physically harmed, threatened, or verbally assaulted the child. There was no evidence that Ms.
Doe had harmed the child.

d. Removal

Upon the direction of CPM Williams, ACS removed Ms. Do€g' s child without a court order.
Id. at 01651. ACSdid not interview Ms. Doe or explore other options before removing the child.
Id. at S01651. On November 26, 1999, after her child had been in the care of strangers for two
days, Ms. Doe agreed to Sign a*“Voluntary Placement Agreement” under the condition that her child
could live with an out-of-steate relative. Contrary to the condition, the child remained in foster care
with strangers until December 2, 1999. |d. at S01651-52.

On December 29, 1999, Ms. Doe called ACSto say that she wanted her child back. 1d. at

62



Z6060. Despite Ms. Doe swithdrawal of her “consent” to placement, ACS kept the child in the
relative’ s custody and did not file a Family Court petition until March 21, 2000. 1d. at Z5860-63.
e Court Proceedings

ACS charged Ms. Doe and her husband with a*history of engaging in domegtic violence in
front of the child” and with refusing to cooperate with referrds. 1d. at Z5863. It is unclear what
“referrals’ could have meant, since the child had been removed before ACS spoke with either parent.
Id. at S01651. Inthe“Services’ section of the case record, where ACS is supposed to fully describe
what services are being offered to the parents and how they responded, the record indicates only that
the family had been referred for “Counsding and Detox. for the father, family counsdling, and parenting
skills” 1d. at 35. No mention was made of domestic violence counsgling, or of any servicesto help
the mother. ACS did not describe anywherein its case record any failure by Ms. Doe to participate in
sarvices. 1d. at S01661. Its sole complaint with Ms. Doe was that she had failed to press charges
againg her hushand —afact determined only after the remova had occurred. 1d. at S01652-53.

f. Subsequent History

On March 21, 2000, the same day the petition was filed, the Family Court heard the petition
and paroled the child to the materna uncle, with whom the child had been staying since December 2,
1999. Id. a Z6102. Ms. Doe was permitted only weekly, supervised vigtation with her child a the
ACSfidd office. 1d. at Z5879. The hearing was then adjourned until June 8, 2000. 1d. at Z5857.
At the June 8 hearing, more than half ayear after the forcible removal without a court order, the court
ordered ACS to return the child to Mr. and Mrs. Doe. 1d. at Z5858. The child was not returned to

Ms. Doe until June, 2000, more than haf ayear after forcible removal without a court order. Id. at
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Z5874, 25858. (The court had never “approved” the remova on March 21).

In Family Court, the case was disposed of by issuance of a one-year adjournment in
contemplation of dismissa asto both parents, with ACS's supervision to expire on August 2, 2001.
Id. at Z5941. One condition of the adjournment was that the parents would not “engage in any
domedtic violence’ inthe house. 1d. at Z5857. Mr. Doe, who had threatened to kill Ms. Doe with a
knife among other acts of violence, received the same disposition as Ms. Doe, who was not aleged to
have committed any acts of child neglect other than being victimized by her husband. Yet ACS
informed the SCR that the neglect charge againgt Ms. Doe was “indicated.” 1d. at S01650, S01653.
The record does not reflect a change in that adverse characterization of her conduct.

Faintiffs expert LauraM. Fernandez prepared alengthy opinion based on her review of the
ACS caserecord. Ex. 137-a. She found many of the comments by ACS caseworkers and
supervisors to be “dramatic example[s] of bad practice,” such as one supervisor's comment that “This
isadomestic violence case . . . [Ms. Dog] needsto get her husband help.” Ex. 137-aa 1. Ms.
Fernandez concluded that “the sole reason Jane Doe' s child was removed [from the mother] was
because the child witnessed her father threaten her mother.” Ex. 137-a

10.  XiomaraC.
a Background

Representatives of subclass B, JA. and G.A., are four and five years old, respectively. They
both live with their mother, Xiomara C., and father, Justin C. In March 2000, ACS was involved with
the family because of reports of domestic violence in the household. ACS referred both parents for

domestic violence counsdling and preventative services, but neither participated. Ex. B-18 a 5.
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b. Domestic Violence Againg Ms. C

On March 10, 2000, Justin violently attacked Xiomara. He punched her head, shoulders, and
both eyes. He “took two knives, put them againgt her eyes and told her that if she moved, he would
kill her.” 1d. a 4. Then he pushed her to the ground. When she tried to get up, he pushed her down
again. Hedragged her into the bathroom and forced her into a bathtub full of ice cold water until her
skin was numb. Then he used the shower nozzle to hose her with scalding water. 1d. at 4.

After he was finished battering the mother, he kicked her out of the bathroom. He then locked
himsdf and his son in the bathroom. The mother called the police, and when the police arrived they
had to break down the bathroom door. The son had suffered bruises and cuts to his face while he had
been in locked in the bathroom with the father. 1d. at 4-5.

C. Removal

Early the next day, ACS removed both children from the house without a court order. ACS
proceeded to interview the mother, who told ACS that she had been subject to verba and physical
abuse by the father for the past six years.

d. Court Proceedings Againgt Ms. C

Based on these facts done, ACS filed an Article 10 petition in Family Court accusing both
Xiomaraand her abusive partner with neglect. 1d. The petition wasfiled on March 13, two days after
theremovad. It leveled the exact same dlegations againgt both parents. The petition had no indication
that the mother had ever done anything except suffer at the hands of her partner. No dlegations were
meade that Xiomara committed or threatened to commit any violence againgt Justin or her son.

11. Other Cases
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In other cases, petitions in Family Court alege neglect and domestic violence againgt the
mother even when she has hersdf committed no violence and is separated from the batterer, and is
caring for her child with no evidence of harm to the child. See, e.g., Olga Urena, Ex. 244; Jessica
Vaentin, Exs. 107aand 119 “Ms. E”’, Ex. 180 (case from “ASFA Domestic Violence Study / New
York City Results’). Seeaso Ex. 119 a 6 (admission by alawyer for ACSthat she had * done cases
like this for many years’ on behaf of ACS. The lawyer was referring to a case in which a battered
woman was accused of neglect for “engaging in domestic violence”) (emphasis added); Subclass A
post-tria memorandum of law, p. 100. While the court has not relied upon any of the cases described

in People United for Children, Inc., v. City of New York, 108 F. Supp. 2d 275 (S.D.N.Y. 2000), the

paitern reveded there of ACS blaming the mother is not dissmilar from the one demongtrated in this
court’s hearings.

C. Modern Perspectives on Domestic Violence and Child Welfare

1. Higtorica Background
a Domedtic Violence
Although some suggest that society is experiencing more domestic violence today than ever
before, domestic violenceis not new; it has been repestedly described in documents going as far back

asthe Roman Empire. Ex. 163 a 839. Seedso, eg., UNICEF, Domedtic Violence Againgt Women

and Girls (2000), http:/Amww.uni cef-icde.org/publicationg/pdf/digestée.pdf (“[W]hen the violation
takes place within the home, asis very often the case, the abuse is effectively condoned by the tecit
slence and the passivity displayed by the state and the law-enforcing machinery.”). Rather, the high

levels of domestic violence today observed by the law appear to be a product of increased societal
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concern. Ex. 163 at 839.

In the mid-1970s, battered women in the United States increasingly began to come forward
with their stories and seek protection from the men who were assaulting them. Ex. 165 at 73. With
the aid of grassroots women's groups, hundreds of small, community-based shelters and support
groups for abused women emerged throughout the 1970s and 1980s. Ex. 165 at 73. It isnow
recognized that domestic violence occurs on dl classlevels, across dl ethnic, racia, and religious lines,
in al groups, among al educationa backgrounds and sexud orientations, and in both rurdl and urban

areas. See Margaret Martin, Battered Women, in The Violent Family: Victimization of Women,

Children, and Elders 70 (Nancy Hutchings ed., 1988).

In 1984, plaintiffs expert Dr. Evan Stark and others conducted studies at Y ale New Haven
Hospita to assess the medica dimensions and consequences of domestic violence on women. They
concluded: Firgt, domestic violence was the leading cause for which women sought medical atention,
more common than auto accidents, mugging, and rapes combined. Tr. 1540. Second, battered
women often suffer from behaviord and psychologica problems that differentiate them quite sharply
from non-battered women. Third, the behavior of socia workers and hedlth service providerswas a
direct, dbeit inadvertent, contributor to women’s sense of being trapped in abusive relationships. Tr.
1540. The result of this study and subsequent confirming investigations, was awidespread and
dramatic change in the national medica community’ s awareness of, and responses to, domestic
violence.

Cultura differences can influence the behavior and beliefs of abusers and battered women. In

some cultures, cdling the police is congdered a betraya of community values. Tr. 1642. Some
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condone aleve of child abuse or spouse abuse. Tr. 1642-43. While these culturd differences do not
lessen our society’ s resolve to protect victimized women and children, an understanding of themis
necessary to develop appropriate interventions. Tr. 1641-43.

When the issue of domestic violence rose to nationa attention, many assumed that separation
from the abusive partner was the only safe option for the vast mgjority of women. Tr. 1647. Asthe
issue was more fully understood, experts redlized that there are Stuations in which the victim wants the
violence to stop, but may reasonably desire to accomplish this without ending the relationship. Tr.
1647. And even where reconciliation is not possible, experts redlized that the process of extricating
onedf from aviolent relationship often takes time, through a series of incidents of separation and
seeming reconciliation. Tr. 1646-47.

Even if awoman wishes to extricate hersdlf from an abusive rdaionship immediately, thet is
not dways a viable option. The most dangerous time for awoman and a child appears to be
immediately after she leaves the batterer; his thrests will usualy make her aware of this. Ex. 106 at
16. The severe shortage of appropriate domestic violence shelter spacein New Y ork and elsewhere
forces many women who decide to flee abusive relaionships into homeless shelters, many women who
return to abusive relationships do so because they are unable to find permanent housing arrangements
elsawhere. Ex. 106 a 17. The crimind justice system often offers only limited protection to battered
women. Ex. 106 at 19.

In 1994, the Federd Government passed the Violence Againgt Women Act (VAWA) which,
among other things, greatly increased funding to battered women's service programs, specificaly

making grant awards to states, tribes, and territories to expand shelter and support services to victims
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and ther children. See Violence Against Women Act, Pub. L. 103-322, 108 Stat. 1796, Title 1V, 88
40121, 40211, 40241 (1994).

In 1994, the New Y ork State L egidature made arrest mandatory in cases where police have
probable cause to believe that a crime of domestic abuse had occurred. New York Crim. Proc. Law
§140.10(4) (Consol. 2001). Thelaw requires police to determine who was the primary aggressor in
cases where there were cross-complaints. 1d. In 1996, the New Y ork State L egidature amended the
Domedtic Relations Law to provide that, where domestic violenceis proven, it must be considered by
courts in making custody and vigtation orders. N.Y. Dom. Rel. § 240(1)(a) (Consol. 2001). Many
other States have passed smilar laws.

b. Child Wefare
The modern child protection movement was born in the 1960s, largely inspired by C. Henry

Kempe's book, The Battered Child Syndrome. See, e.q., JuliaHamilton, Child Abuse and Violence

in the Family, in The Violent Family: Victimization of Women, Children, and Elders 90 (Nancy

Hutchings ed., 1988).

Currently, the Didrict of Columbia and every State but Maryland and Michigan has crimind
datutes prohibiting child neglect. Each State and the Didtrict of Columbia has crimind satutes
prohibiting child abuse and a civil Satute that provides the State with the authority to remove a child
from a parent’s care if the child is neglected, abused, or otherwise maltreated. See Nationd Clearing
House on Child Abuse and Neglect Information, Child Abuse and Neglect State Statutes Elements:
Child Witnesses to Domedtic Violence — State Statutes,

http:/Amww.calib.com/nccanch/statutesindex.cfm (last updated Nov. 19, 2001).
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2. Views of Experts
a Effects of Domestic Violence on Children

At trid, substantia expert evidence was presented on the subject of how children are affected
by the presence of domestic violencein the home. Two generd topics were addressed; the effect that
witnessing domestic violence has on children, and the connection between domegtic violence in the
household and direct abuse againg the children.

The consensus of the experts was that the children can be — but are not necessarily —
negatively affected by witnessng domestic violence. Exs. 137, 139, 141(b), 143, 149, 151, 240, Z,
BB. The experts agreed that children who witness domestic violence experience a broad range of
responses. City defendants expert Linda Spears testified that “the impact [of domestic violence on
children] ranges from noneto serious.” Tr. 1998. Dr. Jeffrey Edelson cited three recent studies which
concluded that at least haf of the child participants who witnessed domestic violence had “few or no
problems evident” when compared with children who were not experiencing domestic violence, and
that there was “a great ded of variability in children’s experiences and the impact of those
experiences.” Ex. 170 a 3-4. Subclass B's expert, Betsy McAlister Groves, concluded that the
exigting body of research, “while documenting the seriousness of domestic violence for many children,
aso makes| the point that children are affected in awide range of ways.” Tr. 2758.

The experts cited a number of factors which may influence how an individud child responds to
being exposed to domestic violence. Dr. Edelson reports that these factors include the level of
violence in families, the degree of the child’s exposure to the violence, the child's exposure to other

stressors, and the child'sindividual coping skills. Ex. 170 a 3-4. Ms. Groves testified that the degree
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to which achild may be affected by exposure to domestic violence is rdated to the child’ s age
(younger children are more vulnerable), the frequency and content of what the child saw or heard, the
child's proximity to the event, the victim’s rdationship to the child, and the presence of a parent or a
caregiver to mediate the intengity of the event. Tr. 2735-38, 2746, 2755.

The experts dso agreed that how children manifest the effects of exposure to domestic
violence varieswiddy. Ms. Groves explained that short-term effects include post-traumatic stress
disorder, deep disturbances, separation anxiety, more aggressive behavior, passvity or withdrawa,
greater digtractibility, concentration problems, hypervigilance, and desenstization to other violent
events. Tr. 2739-40, 2751-54. Dr. David Pelcovitz, a child and adolescent psychologist, offered
amilar testimony:

[A] certain percentage of children exposed to domestic violence suffer from avariety of

behavior and emotiona difficulties. On the emotiond level they tend to be at increased risk for

depression and anxiety and disruptive behavior disorders, such as conduct problems, and
other issueswith ... compliance with authority. On the behaviord leve dso thereisahigher
level of aggresson. On the academic leved there is a higher rate of academic difficulties...

[athough] [sJome children ... actudly appear to be resilient and show no obvious kinds of

outcomes.
Tr. 52-53.

There was some disagreement among the experts as to the likelihood and seriousness of the
long-term effects experienced by children who witness domestic violence. Ms. Groves testified that
the long-term effects can include a propengty to use violence in future relaionships and to hold a
pessmigtic view of theworld. Tr. 2742-43. Dr. Evan Stark, however, offered alengthy and well-

subgtantiated opinion that children rarely experience long-term effects from witnessng domestic

violence. He tedtified that “one of the most dramatic experiences that advocates in the domestic
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violence movement have had is watching problems that seem to be quite profound and clinicaly
significant abate after ardatively short period of safety . . . and security was provided.” Tr. 1556. He
cited studies which demonstrated that, among children exposed to the most severe domestic violence,
well over 80 percent, and sometimes over 90 percent, tested psychologicaly norma, were self-
confident, had positive images of themsdves and were emotionaly well off.  Furthermore, while
children exposed to the most severe forms of domestic violence are more likely to become violent
adults or delinquents, 95 to 97 percent of the children in these Situations do not become delinquent, do
not develop acohol or drug problems, and about 90 percent do not become violent adults. Tr. 1557-
50.

On the question of the relationship between the presence of domestic violence in a household
and direct maltreatment of children, the experts generally agreed that there is some correlation
between the two. One report cited by Dr. Eddman reviewed thirty different studies on the link
between adult domestic violence and physical child abuse, and determined there was a 40% median
co-occurrence in the samples studied. Ex. 170 at 7.

Dr. Stark’ sresearch a Y de New Haven Hospital revealed that “in the vast mgjority of cases’
where amother was battered and a child was matrested in a home, the man who battered the mother
was a so the source of child abuse or neglect. Tr. 1546. In other words, the “man hits wife, wife hits
child” scenario israre; abuse tends to flow from asingle source. Tr. 1546-47.

In a1999 study by Jeffrey L. Edelson in which he surveyed existing research on how children
respond to witnessing domestic violence, he addressed how this evidence should influence decisions

about child matreatment. In his concluson, Eddson obsarved that thereis
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greet concern [regarding] how increased awareness of children’s exposure [to domestic
violence] and associated problemsis being used. Concerned about the risk adult domestic
violence poses for children, some child protection agencies in the United States gppear to be
defining exposure to domestic violence as aform of child matreatment.... Defining withessing
as matrestment isamistake. Doing so ignores the fact that large numbers of children in these
studies showed no negative development problems and some showed evidence of strong
coping abilities. Automaticaly defining witnessing as matreatment may aso ignore bettered
mothers effortsto develop safe environments for their children and themsdves. A careful
assessment of therisks and protective factors in every family is necessary before drawing
conclusions about the risks and harm to children.

Ex. 163 at 866.
b. Effects of Removas on Children
Severd expert witnesses, including Dr. Peter Wolf, plaintiffs expert, testified about the
primacy of the parent-child bond and the effect on a child if he or she is separated from a parent. He
averred that the attachment between parent and child forms the basis of who we are as humans and
the continuity of that attachment is essentid to a child's natural development. Tr. 565-67. See also,

Joseph Goldgtein, Medica Care for the Child at Risk: On State Supervision of Parental Autonomy, 86

YaelL.J. 645, 649-50 (1977) (“No other animd isfor so long after birth in so helpless a Sate that its
surviva depends on continuous nurture by an adult. Although breaking or weakening the ties to the
responsible and responsive adults may have different consequences for children of different ages, there
islittle doubt that such breach in the familid bond will be detrimentd to the child’swell-being.”).

Dr. Wolf tedtified that disruptions in the parent-child relationship may provoke fear and anxiety
inachild and diminish his or her sense of stability and sdf. Tr. 565-67. He described the typica
response of a child separated from his parent: “When ayoung child is separated from a parent

unwillingly, he or she shows digtress... At firgt, the child is very anxious and protests vigoroudy and
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angrily. Then hefalsinto a sense of despair, though il hypervigilant, looking, waiting, and hoping for
her return ....” A child's sense of time factors into the extent to which a separation impacts his or her
emotiond wdl-being. Thus, for younger children whose sense of timeisless keenly developed, short

periods of parental absence may seem longer than for older children. Tr. 565-65. See adso Ex. 141b.

Smilarly, plaintiffs expert Dr. Stark noted the importance of a congstent reationship with a
primary caretaker to achild's health development. Tr. 1562. For those children who are in homes
where there is domestic violence, disruption of that bond can be even more traumatic than Stuations
where there is no domestic violence. Dr. Stark asserted that if achild isplaced in foster careasa
result of domestic violence in the home, then he or she may view such remova as “atraumdtic act of
punishment... and [think] that something that [he] or she has done or failed to do has caused this
separation.” Tr. 1562-63. Ms. Groves testified that when achild is separated from a mother because
of domestic violence, the separetion is even more traumatic, because the child “is terrified that a parent
might not be OK, may be injured, may be vulnerable.... They fed that they should somehow be
responsible for the parent and if they are not with the parent, then it' stheir fault.” Tr. 2772.

Maintiffs expert Dr. David Pelcovitz concluded that removas heighten the child’'s sense of
sf-blame, and that children exposed to domestic violence are a a sgnificantly above-normd risk of
suffering separation anxiety disorder if separated from their mother. Ex. 139. Dr. Pelcovitz stated that
“taking a child whose gregtest fear is separation from his or her mother and in the name of * protecting’
that child [by] forcing on them, what isin effect, their worgt nightmare, ... is tantamount to pouring salt

on an openwound.” Ex. 139 at 5.
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Another serious implication of removd isthat it introduces children to the foster care system,
which can be much more dangerous and debilitating than the home stuation. Dr. Stark testified that
foster homes are rarely screened for the presence of domestic violence, and that the incidence of
abuse and child fatdity in foster homesin New Y ork City is double thet in the genera population. Tr.
1596; Ex. 122 at 3-4. Children in foster care often fail to receive adequate medical care. Ex. 122 a
6. Foster care placements can disrupt the child’s contact with community, school, and siblings. Ex.
122 at 8.

3. Best Practices

Failure to follow best practices is not uncongtitutional. 1t does bear, however, on the
judtifications of ACS that its punitive attitude towards battered women is required by socia service
standards and that it serves children’s best interests. The court’s understanding of best practices for
dedling with the intersection of child matrestment and domestic violence has been greetly aided by the
opinions and reports of plantiffs and defendants experts, dl of whom are highly qudified in their
fields It gives particular weight to findings of the Nationa Council of Juvenile & Family Court Judges

Family Violence Department as set out in a comprehensive 1999 report entitled Effective Intervention

in Domedtic Violence & Child Matrestiment Cases. Guidelines for Policy and Practice. Ex. 165

(“National Council Guiddines’). The Advisory Committee which drafted these guiddines consisted
of adiverse group of professionds from child welfare and domestic violence services, members of the
academic community, judges, and federa agency representatives. Id. at 4. Support for the project
came from the United States Department of Headlth and Human Services, United States Department of

Justice, and other governmental and private entities. Id. at 4. The report examined and addressed the
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exact issues which give rise to the present suit.
a Mothers Should Not Be Accused of Neglect For Being Victims of
Domedtic Violence

The Nationad Council Guideines suggests that child welfare services sometimes blame
victimized mothersfor “failure to protect” children because of the “ system’ s inability to hold the actud
perpetrator of violence accountable.” I1d. a 66. They recognize that battered mothers, like non-
battered mothers, may themsalves abuse or neglect their children and should be held accountable if
they do s0. The Guiddines, however, recommend that “ Child protection services should avoid
srategies that blame a non-abusive parent for the violence committed by others.” 1d.
(Recommendation 22). They explain that “[b]laming a battered mother for being abused, for not
leaving the domestic violence perpetrator, or for not stopping his violence is Smply counterproductive.
The battered woman cannot change or stop the perpetrator’ s violence by hersdf. If she does not have
adequate support, resources, and protection, leaving him may smply make it worse for the children.”
Id. at 19.

The National Council’s conclusons state that “the petitioner in child protection proceedings
should dlegein petitions or pleadings any domestic violence that has caused harm to achild.” 1d.
(Recommendation 58). Its guidelines also ducidate that when an organization such as ACSfilesa
petition, it should alege and be able to support the contention that the child has suffered harm and that
the mother can not adequately protect the child with assstance from ACS:

Juvenile court jurisdiction should be established on the sole basis that the children have

witnessed dometic violence only if the evidence demondrates that they suffered significant
emotiona harm from that witnessing and that the caretaker or non-abusing parent is unable to
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protect them from that emotiona abuse even with the assistance of socid and child protection
SENViCes.

1d. (Recommendation 59).

The limiting factor on what a battered mother does to protect hersdlf or her children from the
batterer is usudly alack of viable options, not alack of desire. Dr Richard Gelles, the City
defendants expert witness, has written “[t]he typica battered wife is hardly passve. She actively
seeks to prevent further victimization and is handicapped, not by her own psychologicd limitations, but

by the lack of concrete and effective remedies available from agencies of socid control or other

inditutions” Tr. 2425 (emphasis added). Usudly, the mother is doing everything she believesis

possible to protect hersdf and her children. The problem is that often her options are severdly limited.
Accusing battered mothers of neglect aggravates the problem because it blames the mother for

failing to control a Stuation which is defined by the batterer’ s efforts to deprive her of control. See

Enos, V. Pudani, Prosecuting Battered Mothers, State Laws Failure to Protect Battered Women and

Abused Children, 19 Harv. Women's L.J. 229, 233 (1996) (“ There is a common assumption that

domedtic violence is an involuntary response to anger provoked by the victim’simproper behavior....
However, researchers have found that the violent actions of batterers and ways in which they choose
to exhibit them are selective.... [T]he decison to commit spousa abuse is a conscious choice made by
the batterer for a particular purpose.... [namely,] domination and contral ....”). Ms. Groves noted that
accusing a battered mother of neglect “implies that somehow she could control the actions of the
batterer or take respongbility for himin away that’s completdy unredidtic.... [I]t'sanill-concelved

way to think about this issue of neglect and it further victimizes women who are victims of domegtic
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violence” Tr. 2774. Ironicaly, one of the outcomes of accusing the battered woman of neglect is that
it may reinforce the power of the batterer in the household. See, e.q., Brief of Amicus Ohio Domestic
Violence Network at 3.

Even ACS has a times indicated an understanding that accusing a battered woman of neglect
isbad policy. A draft of the Divison of Child Protection Domestic Violence Eva uation, dated
September 14, 2001, suggests that while it may be desirable to hold batterers accountable by charging
them with neglect when children witness domestic violence, charging the battered mother “further
victimizes the non-offending parent.” The report also observes that there is a“ growing consensus that
helping the non-offending parent protect herself and her children and holding the offender accountable
isthe preferred strategy for obtaining child safety and reducing futurerisk.” Ex. 17 at 9.

b. Children Should Be Protected by Offering Battered Mothers
Appropriate Services and Protection

The National Council Guidelines stress the importance of providing a collaborative, dynamic,
and responsive array of services to ensure the safety of battered mothers and their children. Ex. 165
at 57-89. “Many women take strong steps toward devel oping safe environments only to be defeated
by the lack of community support structures and the inadequate response to repeatedly violent men.”
Id. at 57.

Child welfare agencies typically creste service plans that are designed to reduce the risk of
child matreatment and strengthen parenting ability. In the domestic violence context, service planning
aso requires “focusing actively on the safety of the adult victim and the responsbility of the perpetrator

to stop abusive behavior in order to keep the child safe.” 1d. a 63. These plans should focus on,
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among other things, “securing safe housing — in the adult and child victim’s own residence whenever
possible or with her family or friends, in subsdized housing, in shelter, or in trangtiond or permanent
housing [and] providing voluntary advocacy services for battered women within the child protection
sysem.” Id. at 63.

The Guiddines warn that the “one-sze-fits-al” gpproach that some child welfare agencies take
towards matrestment cases is especidly ingppropriate in domestic violence cases. Some services that
are gppropriate for neglectful parents do little for non-neglectful victims of domestic violence. City
defendants expert Dr. Gellestestified that requiring battered mothers to attend parenting classes, for
example, is“not likely to produce much in the way of a beneficid outcome for the mother ... or
enhance the safety and well-being of [her] children.” Tr. 2426. The Nationad Council Guiddines note
that many services, such as coupl€ s counsgling, which are gppropriate in neglect or abuse cases
where domestic violence is absent can be ingppropriate and potentialy dangerous where domestic
violenceis present. Ex. 165 at 66 (Recommendation 23). Sometimes, a battered woman's decison
not to accept a particular agency service recommendation may well be a drategic life-saving decison,
rather than a deliberate decision to disregard services. See Amicus Brief of Ohio Domestic Violence
Network a 3. Danger is particularly likely when an agency imposes rigid plans, without sgnificant
input from the victim, or assgns workers who have inadeguate training regarding domestic violence,

The Guiddines recognize that diversty in cases involving domestic violence demands that child
welfare agencies “design a differential response to the diverse range of families experiencing domestic
violence and child mdtreatment.” Ex 165 (Recommendation 4). There are awide variety of services

from which to choosein New York City. See, eg., Mayor's Commission to Combat Family
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Violence, The City of New Y ork Resource Directory of Domestic Violence Services (2001) (listing

over 150 organizationsin New Y ork City that may be of assstance to a domestic violence victim). It
iscrucid to choosing the right services and crafting effective plans that the adult victim be given a
central voice in safety planning for hersaf and her children. Ex. 165 a 22. The Guiddines
recommend againg reflexively requiring victims to take particular actions, such as obtaining an order of
protection or moving into a shelter because there are cases in which these actions are neither helpful
nor appropriate. 1d. at 22.

Highlighted by the Guiddines is the importance of making battered mothers and children aware
of their legd rights and options during the planning process. Specifically, the battered women should
have access to counsd during the planning process. Id. at 64 (“[b]attered women' s advocates should
be included in developing and implementing the service plans, when possible, to ensure the safety of
adult victims”). Child wefare services should dso play arole in making family members avare of
their rightsand options. 1d. (“When child protection workers investigate reports of child maltreatment,
they routindy should |leave written domestic violence referrds and legd rights information for family
members when it issafe to do s0.”).

C. Separation of Battered Mothers and Children Should Be The
Alternative of Last Resort

One of the core recommendations of the Nationa Council Guiddinesisthat, “[a]s away to
ensure stability and permanency for children, child welfare adminisirators and juvenile court personnel
should try to keep children affected by matrestment and violence in the care of their non-offending

parent (or parents), whenever possible” Id. a 19. The Guiddines explain that this recommendation
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promotes the best interests of the child because, in most cases, “trying to make mothers safe does
meake children safer and offers children their best hope for stability.” Id. at 19.

Expounding on this central recommendation, the Guiddines sate that “ The juvenile court
should prioritize removing any abuser before removing a child from a battered mother.” 1d.
(Recommendation 60). The guiddines declare that

the court should remove a child from a non-abusive parent’s care only if it is proven by clear

and convincing evidence that the caretaking parent is unable to protect the child, even with the

assistance of socia and child protection services. To thisend, the court must be prepared to

indgt that services such as safe housing be available for the victim-parent and the children.
Id. at 109. Generdly, the Guidelines assume that the court makes remova decisions. The
recommendations are taken to apply with equa force to the decisons of a child welfare agency that
makes remova decisions without first obtaining judicid authorization.

According to Ms. Groves, children should be removed from mothers because of domestic
violence only asa“lagt resort and ... only in Stuaions when there isavery red risk to the safety of the
children.” Tr. 2774. Because of the psychologica and emotiond injury incurred by the children and
the battered parent as aresult of removal, Ms. Groves believed that it isimperative that appropriate
sarvices be offered to parents and children before removal is considered. Tr. 2775. Preventing
offering of such essentid services, she noted, are critica shortages in shelter space and counsdling
services. Tr. 2775-76. See dso Amended Amicus Curiae Brief of National Network to End
Domedtic Violence and Nationa Network to End Domestic Violence Fund at 5 (“In the absence of a

support network to assist battered women and their children, a protective order or other remedy may

be of no use againgt an angered abuser. Providing support networks to empower a mother-child unit
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to leave the abusive environment will be exceedingly more successful than removing a child from the
mother’s custody.”).

Dr. Stark testified that removing the child from the mother may be more damaging to the child
than doing nothing at dl, Tr. 1564, and that the “genera opinion in the field and the best practice
recognizes that the sngle most effective strategy in protecting children in homes where thereis
domestic violence is remova and sanctioning of the offending party.” Tr. 1564. Batterers often try to
separate the mother from the child, and services should focus on “ strengthening the bonds between
mother and child,” rather than exacerbating the damage. Tr. 1566. Dr. Stark reported that while
remova must remain an option available to ACSin domestic violence cases, it is judtified to prevent
risk to the child only when three conditions have been met:

[1] ACShasengaged injoint safety planning with the victim that includes an offer of

sarvices geared to the dynamics and risks identified in a specific case.

[2]  Crimind Judiceintervention has been aggressively pursued. At aminimum, thiswould
include support for the victim in obtaining a protective order, arrest of the batterer
where gppropriate, and an offer of services to the offender, including education.

[3] Thereisademondrable safety risk to the child that outweighs the risks associated with
foster placement.

Ex. 143aat 18.

When agencies remove children from battered mothers, they put those mothersin aterrible
dilemma. Dr. Stark testified that when amother believes that if she reports domestic violence, her
children’swell-being will be endangered because they will be removed from the home and put in foster
care, then they are unlikely to report domestic violence until it reaches an extreme level where public

notice is unavoidable. Asaresult agencies that remove children from battered women aggravate the

occurrence of domestic violence by discouraging women from reporting it at early stages. Tr. 1569-
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71. “Knowing that they may be investigated by child protective services, or charged with neglect, and
that they may lose their children to foster care, battered mothers are more likely to remain in the
abusive home, isolated and afraid, so that they can remain with their children.” Ex. 106 at 15; df. Ex.
106 at 14 (“In Massachusetts, for example, the Department of Socid Services found that its practice
of identifying domestic violence as an indicator of child abuse without any corresponding training or
clinical support resulted in both an increase in child abuse reports and a decrease in battered women
seeking services”). Seeaso Ex. 165 a 21 (“Many battered women who have not abused their
children are terrified to admit that they are victims of violence, or that their children have witnessed it,
for fear of losing custody of their children.”); Amended Amicus Brief of National Network to End
Domedtic Violence and Nationa Network to End Domestic Violence Fund at 5 (Knowing of the
possibility for removads, “[a mother will often Stay in an abusive rdaionship in order to avoid losng
custody of her children.”).

Where a child would be safer if separated from the mother for ashort time, it ismuch less
traumatic for the child if the placement occurs as the result of a safety plan developed in partnership
between the agency and the non-offending parent (and the child, if the child isold enough). Tr. 1639
40. Dr. Stark tedtified that where this joint decision-making process is employed, mothers often
gppreciate short-term placement as an important safety option. Furthermore, if the child is old enough,
he or she may appreciate that the placement is the mother’ s way of keeping both of them safe. Tr.
1699.

d. Child Wefare Employees Should Be Adequately Trained to Dedl

With Domegtic Violence
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The Nationd Council Guiddines recognize that casaworkers and supervisors must be
aufficiently trained in order to properly identify and respond to issues of domestic violence. Ex. 165
(Recommendation 18). Ms. Groves testified that performing the necessary risk assessment for a
household in which domestic violence is present is a* complex endeavor,” and that even the best
policies and protocols will be ineffective unless casaworkers and supervisors are given high-qudity,
on-going training. Ex. 2785.

e Batterers Should Be Held Accountable

The National Council Guiddines reflect the growing consensus that child welfare services play
an important role in holding abusers accountable for their actions. The First Principle of the Nationa
Council Guiddines, which it describes as an “overriding one,” includes the tenet that violent
perpetrators must be held responsible for their abusive behavior. Ex. 165 (Principle 1). Child welfare
agencies should “record domestic violence information, including any specific harm to the child, on
agency forms (eg., case findings and affidavits) in away that clearly holds the perpetrator of domestic
violence responsible for harm and identifies the resulting safety concerns and continued risk thet the
perpetrator creates for family members” 1d. at 61. It isaso important that child welfare services
engage batterers directly, develop service plans for them, and monitor their compliance. 1d. at 64-65.

Dr. Stark testified that best practices establish that the batterer should be held accountable for
his actions, and that the victim isin aparticularly bad position to perform thistask. Thus, every State
now requires that police arrest batterers, rather than making the victim responsible for deciding
whether the arrest should occur. Tr. 1600. See aso Ex. 106 at 25-26; New Y ork Commission on

Domestic Violence Fataities, Report to the Governor at 40 (1997) (Charging victims of domestic
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violence with neglect “implicitly places responsbility for siopping the violence on the victim, rather than
on the violent partner who is committing the acts.”).
f. Agency Policy Should Provide Clear Guidelines to Casaworkers
The Guidelines conclude that “ Agency policy must sate clearly the criteria under which
children can remain safely with non-abusing parents experiencing domestic violence; the assessment
required to determine safety; and the safety planning, services, support, and monitoring that will be
required in those cases.” Ex. 165 (Recommendation 19).

D. ACS Palicy and Practice

1. Higtorica Background

Much of the actud policies as gpplied by ACS are driven by fear of an untoward incident of
child abuse that will result in criticism of the agency and some of its employees. The concern over
ingtitutional self-protection, rather than children’s best interests, explainsagood ded of ACS's
predisposition toward counterproductive separation of abused mothers and their children.

On November 22, 1995, Elisalzquierdo was tortured to death by her deranged mother
despite the fact that her case had repeatedly come to the attention of New Y ork City’s Child Welfare
Adminigiration (CWA), the predecessor of ACS, before she was murdered. Elisals murder
gavanized public awareness of the need to reform child welfare servicesin New York. In early 1996
CWA was dishanded and replaced with a new agency, the Administration for Children’s Services.
ACS reported directly to the Mayor and was charged with “first, last, and dways’ protecting the
children of New York. Ex. 35 6.

The person chosen to serve as ACS Commissoner was Nicholas Scoppetta, alawyer with a
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distinguished public service career who had himself lived in foster care for severd years when he was
young. Id. a 7. Commissioner Scoppettaimmediately set out to identify the weaknesses of the
exiding inditutiona framework and to develop a transformative plan of action to address these
problems. Id. a 7. These efforts culminated in the publication of areport entitled * Protecting the
Children of New York: A Plan of Action for the Adminigration of Children’s Services” Ex. 35. The
report exposed deeply rooted defects including organizationd weekness, crippling staff turnover,
underfunding, problematic case practice, and misson confusion. Id.; Tr. 2232-35; 2493-95. It
concluded by bluntly stating that “[t]he child welfare sysem is, in fact, not asystem at dl, but a
conglomeration of fragmented responses” Ex. 35 a 26. Despite substantia improvements, this
damaging admission il explains much of the unnecessary and abusive separation of mothers and
children at ACSinsstence.

Under Commissioner Scoppetta s guidance, ACS embarked on ingtitutiond improvement.
Professiona standards for casaworkers and supervisors were increased, through the application of
more rigorous job qudifications, enhanced training, improved compensation, and other incentives.
ACS hired more caseworkers and field managers, reducing average caseloads. Tr. 2235-36; Ex.
GGG. Generd training for supervisors and caseworkers was improved and expanded. Tr. 2502; Ex.
GGG. A scholarship program was implemented that would alow 200 ACS employeesto attend a
local school of socid work each year with full tuition paid by ACS. Tr. 2515. Thefoster care
population has declined even as reports of abuse and neglect were increasing; this decline can largdy
be attributed to ACS sincreased use of preventative services. Tr. 2154-56.

The scope of ACS s achievements has been widdy recognized. In its Find Report, the
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Specia Child Welfare Advisory Pand (“Marisol Pandl”), created pursuant to the settlement in Marisol
v. Gidliani , 929 F.Supp 662 (S.D.N.Y. 1996), wrote that ACS has

engaged over the past severd yearsin asustained intelligent effort to change a complicated

and difficult system ... The scope and pace of ACS sreform effort compare favorably to

amilar efforts we have seen e sawhere in the country, addressing such wildly different

chdlenges as civil sarvice reform, training, improved management controls, evauation of

contract providers, neighborhood based service, family care conferencing, and the addition of

substantial new resources.
Ex. QQQ at 19. Seeadso Ex. N.

2. Previous Domegtic Violence Initictives

Senior officidsin the City’ s adminigtration have long recognized blatant inadequaciesin its
program separating children from abused mothers. One initiative to begin addressing these
inadequacies wasiits “ Zone C Rilot” program, which began in 1993 as a collaborative effort between
Child Wdfare Adminigration (the precursor to ACS), the Urban Justice Center, and Columbia
University. For adminigtrative purposes, ACS divides each borough in the City of New York into
zones. Zone C isone of the zonesin Manhattan. From April until October, 1994, al cases within the
Zone C pilot areawere screened for the presence of domestic violence; the objective wasto
determine whether universal screening would lead to the identification of higher rates of domestic
violence among families referred to child protective services, and whether this knowledge would lead
to better assessments of the need to separate children from their mothers and more useful service
planning. Tr. 1917; Ex. 18 & 4; Ex. EEE. A study of the data obtained from this pilot program

concluded that using a domegtic violence questionnaire in al cases helped workers identify

substantialy more households where women were being abused without increasing the atitical
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likelihood of remova. DX-EEE. After proving it’'s efficacy, the Zone C program was ended, not
generdized to the sysem asawhole.

ACS s next effort to address the link between potentia child matrestment and domestic
violence took the form of a six month partnership with the New Y ork Police Department and the
Urban Judtice Center. Ex. 17. This project, entitled the “Zone A Domestic Violence Ingtant
Response Rilot”, was carried out a the Manhattan Field Office of ACS between July 1, 1999, and
December 31, 1999. I1d. The guiding document for the program was the “Domestic Violence
Coordinated Response Pilot Interim Protocol.” Ex. 13. The objectives of this project were to
improve information sharing between ACS and the New Y ork Police Department so that the two
agencies would be able to jointly investigate alegations of domestic violence. Id. at 2. The Protocol
made a sharp distinction between offending and non-offending parents. The three enumerated
outcomes the pilot sought to obtain were “promot[ing] the safety and well being of the Domestic
Violence Victims and Children,” “[p]reventing the unnecessary separation of the victim from the
children,” and “holding the dleged offender accountable” 1d. at 4.

Besides increasing coordination between ACS and the NY PD and focusing attention on the
need to tregt victims and offenders differently, the Zone A Pilot al'so sought to ensure that participating
ACS casaeworkers would have access to better information about domestic violence. The Urban
Justice Center conducted four two-day training sessionsfor Zone A caseworkers. Ex. 18 at 6. In
addition, the Filot program assigned a Domestic Violence Speciaist to assist Zone A caseworkers. 1d.
a 7. The Protocol emphasized the importance of obtaining input from a domestic violence expert

before making referras, requiring that “[w]hen service needs are identified on an on-going [domestic
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violence] case, the unit gaff and [Domestic Violence] Specidist should consult to confirm the
appropriateness of thereferra.” Ex. 13a 7.

The results of the Zone A Pilot were extremely promising. The batterer was arrested in 50
percent of the cases— a considerable increase — and an order of protection was provided to the victim
in 42 percent of cases—aso alarge reative increase. The need for removals dropped dramaticaly;
protective removals occurred in only 3 percent of cases —asubstantial decrease. Ex. 17 at 2; seedso
Ex. 18 at 10 (“It was agreed at management mesetings that this was avery low rate of remova.”);
compare Ex. 17 & 2 (finding a3 percent remova rate of children from homes with domestic violence
in Zone A) with Ex. Jat Table 30 (finding an 11.8 percent removal rate of children from homes with
domestic violence throughout New Y ork City). 74 percent of Zone A caseworkers sought the
assistance of the Domestic Violence Specidigt; al but one of those casaworkers reported this
assstance to be helpful. Ex. 18 & 7. The evaduation study of the Zone A Rilot observed that in a
survey of agroup of casaworkers outside of Zone A, who did not have the benefit of afull-time
Domestic Violence Specidist, 86 percent reported that they desired such assstance. 1d.. Among
other things, the report concluded that “[i]t is clear there isaneed for additiond staff training in the
areaof domedtic violence” 1d. at 12.

This project too, instead of being expanded, was abandoned, athough plans for anew
citywide approach based on the Zone A and Zone C experiences was planned, but had not been
executed when trid ended. Nor did thefirst report required by the preiminary injunction indicate that
it had been put into operation. See First Monthly Report to Court from ACS.

3. Present Policy and Practice
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a ACS Regularly Alleges and Indicates Neglect Againgt Battered
Mothers

Onereason it isdifficult to quantify how many cases involve domestic violence dlegationsis
that the State does not have a specific dlegation code pertaining to domestic violence in its database,
even though SCR may from time to time mention alegations of domestic violence in the trandfer of
information from its hotline in Albany to the fiddd office. Ex. | & 1; Tr. 278, 1130. Thus, thereisno
way to count the number of cases transferred by SCR to ACS for investigation that mention the
presence of domestic violence. Tr. 278, 1131. Information about domestic violence casesis not
available from the State’ s automated system, nor does the State collect that data. Tr. 241, 1471.

The New Y ork State Office of Children and Family Services conducted a statistical study to
determine how the presence of domestic violence, or its dlegations, affects the handling and outcomes
of investigations carried out by ACS. Ex. J. Assuggested below, reasonable extrapolations from this
study show that battered women are accused of neglect and separated from their childrenin alarge
number of cases and that in many of these instances the mother’ s only fault is that she has been
battered.

Using appropriate sampling techniques, the researchers selected 375 cases from the New
York areafor examination. Ex. |. a 2. Thissampleisrepresentative of the universe of reports that
ACS invedtigates annualy, which has ranged between 53,000 and 58,000 during the past five years.

Ex. I, ACS Monthly Update: Fisca Year 2001 End of Year Summary Report,

http://mww.ci.nyc.ny.ushtml/acs/pdf/update_annud.pdf at 4. For Fiscal Year 2001, ACS received

and investigated 57,224 reports. ACS Monthly Update: Fiscal Y ear 2001 End of Y ear Summary
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Report, http://mww.ci.nyc.ny.us/htmi/acs/pdf/update_annual.pdf at 2. However, the universe

considered by City defendants expert at trid during her testimony was 53,000. Tr. 280-81.
Extrapolations below are based on the conservative assumption that ACS will handle 53,000 reports a
year, athough the actual number for last year is higher.

Set out below are some calculations based upon available incomplete data. The court's
conclusions supporting its preliminary injunction do not rely on these precise figures, but they do, in
generd, tend to support the conclusion that ACS regularly accuses battered mothers of neglect.

Casaworkers identify the presence of domestic violencein 16.2 percent of dl of the reports
that ACSrecelves. Ex. Ja Table4. Thus, it can be caculated that there are approximately 8,586
reportsinvestigated by ACS each year in which domestic violence isidentified. 1t ishdpful to keep
this number in mind, since it represents the cases in which ACS must make a decison on how to
respond to the presence of domestic violence. It isaso useful to keep in mind that the range of
activities which qudify as domestic violence is quite broad, ranging from the batterer “frequently
argue{ing] with victim” or being “possessive or extremely jedous’ to “attacking the victim with
weapons.” Obvioudy, some reports are more serious than others. Asavery crudeindicator of the
relative severity of these reports, the victim suffers physica injury in 46.4 percent of the reports of
domestic violence, or 3,983 cases. 1d. a Table 8.

Consdering only cases in which there is areport of domestic violence, ACS cites domestic
violence as areason for a preliminary finding that the child is unsafe in 23.5 percent of cases, and asa
reason for an Investigation Conclusion determination that the child is unsafe in 20.4 percent of cases.

Id. at Table21. Thus, it can be calculated that ACS concludes a the end of its investigation that a
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child is unsafe based at least in part on the presence of domestic violence in the home in approximately
1,752 cases per year.

Of the casesinvolving domestic violence, 49.9 percent are “indicated” by ACS (meaning, as
the reader will recdll, that ACS reports neglect or abuse of achild exists). 1d. at Table 22. Of the
cases that do not involve domestic violence, 34.1 percent are indicated by ACS. 1d. Based on these
figures, cases that involve domestic violence are 46 percent more likely to be indicated than those that
do not. Seeid. Of casesthat involve domestic violence and that are indicated, it can be concluded
that domestic violence is cited as areason for indication in 58 percent of cases. Seeid.

Of the casesin which domestic violence was present and given as areason for indication, the
case was indicated againgt the victim of the domestic violencein 43.8 percent of cases. Id. a Table
24. Based upon these figures, it can be predicted that ACS indicates approximately 722 victims of
domestic violence each year based at least in part on the fact that they are victims of domestic
violence. Seeid.

Of the cases involving domestic violence, ACSfiles a petition of neglect or abuse pursuant to
Article 10in 11.8 percent of cases. Id. a Table 25. Of these cases, the petition isfiled soldy againg

the victim of domedtic violencein 53.8 percent of cases, and againgt both the victim and the

perpetrator in 38.5 percent of cases. 1d. a Table 26. Thus, of the cases involving domegtic violence
where a petition isfiled, the victim is one of the respondents, if not the sole respondent, in 92.3 percent
of the cases. The batterer isnot listed at dl in 46.2 percent of the cases. 1t can be calculated from
avallable data that ACS prosecutes the victim of domestic violence for neglect in Family Court in

approximately 935 cases each year.
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Of the cases involving domestic violence where ACSfiles an Article 10 petition, the petition
explicitly charges the victim with having failed to protect the child from witnessng domestic violence in
23.1 percent of cases. The abusive partner, by contrast, is charged with causing harm to the child by
engaging in domestic violence in only 15.4 percent of cases. From the data it gppears that ACS
explicitly charges victims of domestic violence with neglect for having falled to protect children from
witnessing domestic violence in gpproximately 234 cases each year.

The State' s Domestic Violence Evauation study evaluated cases dleging domestic violence
that had been investigated by the Brooklyn Field Office over atwo month period of time. Of the 78
domestic violence reports that the Brooklyn Field Office investigated during this period, 47 were
indicated againgt at least one of the parents. Of these, 38 percent were indicated against the mother.
The report stated that

Previous higory isakey factor in ng immediate danger, making aremovd, referring to

Family Court and making adetermination. Thelegd premiseisthat the non-offending parent,

despite her knowledge of the offender’ s violent nature, engaged in acts of domestic violencein

front of the child, thereby placing the child at risk or in danger. Asaresult, both the offending
and non-offending parent [are] charged with “Failure to Protect.” ... [The mother] is held
responsible for protecting the child.
Ex. 17 at 8. Strangdly, despite positing awareness of the prior history of dometic violence asthe
source of the non-offending parent’ s culpability, the report showed that nearly half of the cases where
alegations were indicated againgt the mother did not involve a prior history of domestic abuse. 1d.
(“In the cases where the allegations were substantiated against the mother, 53% reported previous

history of domegtic violence.”).

Elizabeth Roberts, ACS s Director for Domestic Violence Policy and Planning, testified that
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the language used by ACS in neglect petitions againgt battered mothers which aleges that the mothers
“engaged in domestic violence” conditutes a* misrepresentation of the dynamics of domestic violence
[in] that it does't hold batterers accountable.” Tr. 1861. When asked why the Divison of Legd
Services had not been ingtructed to stop using such language, she answered that “we would need to
tell them what would be appropriate language instead.” Tr. 1861.

ACS adopted a higtoric change, designed to minimize unfairness of the existing system to
battered mothers and their children, while hearings on the preliminary injunction were resching their
concluson. On August 14, 2001, Deputy ACS Commissoner William Bell and Generd Counsdl
Joseph Cardieri issued a memorandum which attempted to reverse the policy of charging battered
women with neglect. It stated:

Historically, the phrase *engaging in domestic violence' has been usad to describe a variety of

circumstances in which violence has occurred between family members. Sometimes, this

language has been used in reference to someone - most often a battered woman - who has
been avictim of domegtic violence and has not hersdlf engaged in or initiated an act of
violence. Because this usage misstates the nature of the victim’srole in the violence and
relieves the primary aggressor of higher respongibility for the violence, the phrase ‘engaging in

domestic violence' should never be utilized in reference to a client who has smply been a

victim of domestic violence.

Ex. MMM. The memorandum only addressed phraseology. It entirely avoided the broader question
of whether awoman who has been abused should be charged with inadequate guardianship or other
neglect on the grounds that she has somehow permitted her children to witness the violence inflicted
upon her. In addition, there has been no proof that the pattern of charging petitions or the practice of

abusive separation by ACS of battered mothers and their children has yet been substantially modified

in practice.
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b. ACS Failsto Adequately Train Its Employees Regarding Domestic
Violence

Newly hired ACS workers receive two days of domegtic violencetraining. Tr. 1776. In late
1999 or early 2000, ACS conducted mandatory training for existing staff on ACS's case practice
guide and template that were then in effect. Tr. 1776-77. In early 2001, caseworkers for the first
time began to recaive training on trauma reduction guiddines for children, concerning dangers that
children may suffer when separated from their parents. Tr. 1781-83. Cheryl Meyers, ACS's
domestic violence coordinator, has conducted one to two hour non-mandatory training sessonsin the
Manhattan and Brooklyn field offices. Tr. 1254-55, 1260, 1264-66, 1271-72. Thistraining does not
include a comprehengve discusson what condtitutes imminent risk to children who witness domestic
violence. Tr. 1267.

The few ACS employees with significant domestic violence training are largely ignored. Based
on his examinations of individual case records, ACS s organizationd sructure, and other data,
plantiffs expert Dr. Evan Stark concluded that the those with domestic violence expertise in the
agency have little or no influence over high-level policy decisons or caseworker-leve practice. Tr.
1607. Casaeworkersrardly enlisted the help of ACS domestic violence coordinator, Cheryl Meyers.
When they did s0 it was often to resolve an “adminidrative dilemma” Her substantive advice was
often “completely discounted,” by the caseworker, Dr. Stark testified, giving Ms. Garcia s case as one
example. Tr. 1608, see also supraat 47-49.

Elizabeth Roberts, ACS Director of Domestic Violence Planning and Policy, believed that the

training of new attorneys included a“brief discusson of domestic violence,” but she had never seen
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anything in writing about it and did not know how long it had been in place. Tr. 1859. Zeinab
Chahine, ACS Associate Commissoner for the Divison of Child Protection, was unaware of what
training ACS Family Court attorneys received concerning domestic violence and did not know
whether the Divison of Legd Services (DLS) received any training on the new domestic violence
protocols and guiddines. Tr. 1729-30, 1773-74. She dso testified that the director of training
position in the legd department had been vacant for several months and she was unaware of any plans
tofill it. Tr. 1774. Cheryl Meyers, the ACS domestic violence coordinator, has never been asked to
provide, and has never provided, any training to DLS attorneys. Tr. 1273. ACS supposedly has
plansto train new and current DL S attorneys on domestic violence in the next few months or the
coming year. Tr. 1807, 1859-60, 2596.

No one in authority doubts that more training is necessary to prevent injustices by ACSto

battered women and their children. The Marisol Pand conducted an extensve evauation of dl

aspects of ACS practice. In areport issued March 9, 2000, the Panel concluded that “front line
workers appeared to lack knowledge and practice experience with regard to issues that are critical to
the clientsthey serve.... [The] understanding of dometic violence and of how to work with its victims
isquite limited.... Many agencies have provided at least some training on thisissue, and ACS plansto
do system-wide work on it, but adequate knowledge of domestic violence does not yet inform most of

the practice we observed.” Specid Child Welfare Advisory Pandl, Advisory Report on Front Line

and Supervisory Practice 12 (2000) (Ex. 124).

Not only must more training be provided by ACS, but it must be improved. Dr. Stark testified

that casaworkers' training at ACS does not adequately equip them to recognize or address the
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essentia dynamics of domestic violence. Tr. 1574-75. In particular, hisanalys's of case records,
ACStestimony, and ACS training materials convinced him that ACS training reinforces the outmoded
and discounted theory that battered mothers suffer from “learned helplessness” ACS casaworkers
assume that when awoman hesitates to accept a particular offer of services, it is because sheis
ambivaent or helpless; the casaworkers bdieve they must use punitive means, such as threats or
separation of the mother and child, to get the victim to “make up her mind.” Tr. 1576-77. Because
ACS workers assume that the battered mother is weak and helpless, “the caseworker is denied the
single most important tool [that] a child protection service worker has when going into the home, [that
is] the mother’s strength [and] knowledge . . .” Tr. 1578.

Some aspects of the training program are ineffective not because they teach the wrong lessons,
but because they teach incomplete lessons. For instance, Dr. Stark praised the “ecologica map”
device which is at the core of ACS domedtic violencetraining. Thismap isaway of linking
information about work, family, school, and other systems, allowing a caseworker to better gppreciate
the complexities of agiven case. Tr. 1578. Because the training does not give casaworkers sufficient
guidance on how to gpply this method, the training does little to change their attitudes. Tr. 1579. City
defendants expert, Dr. Richard Gdlles, o criticized ACS s current training. He maintained that the
training “ doesn't seem to have much of a conceptua framework around which to train workers how to
seecases.” Tr. 2430.

According to Sherry Frohman, the executive director of the New Y ork State Coalition
Againg Domedtic Violence, ACS straining on issues related to domestic violence is inadequate; this

results in ingppropriate removals of children from households in which there is domestic violence. Tr.

97



1279-80, Ex. 149. Ms. Frohman was particularly critica of the domestic violence training curricula
that ACS providesto new caseworkers. Tr. 1306-08, 1311-13. While Ms. Frohman’s agency has
worked extensvely with many State and City agencies, ACS has never taken advantage of itsfree
training and consultation services. Tr. 1278-85. ACS casaworkers have contacted Ms. Frohman's
organization on their own initiative, outsde the line of interna authority, out of frustration because they
did not believe they had the appropriate training to handle their domestic violence cases adequatdly.
Tr. 1285, 1287.

In recognition of the need to improve training in the area of domestic violence, in January of
2001 ACS hired Ms. Elizabeth Robertsin the role of Director of Domestic Violence Policy and
Panning. Tr. 1790-1802. Shetedtified that ACS wasin the process of “completely revamping the
training for new workers” Tr. 1802. The new training mode will be more skill-focused and should
have three phases - acommon core, a specidty core, which will, she reported, include handling cases
and returning to ACS straining academy for two or three days of domestic violencetraining. Tr.
1805. ACSisdso reportedly in the process of devisng aplan to train current supervisory staff and
casaworkers on new domedtic violence guiddines. Tr. 1724. Accomplishing the formal training of dl
child protective caseworkers on the revised protocols and other documents will “take along time,”
according to Associate ACS Commissioner Zeinab Chahine, who testified that “it takes months for
[ACS] to be able to put atraining program together and to train everybody.” Tr. 33.

Some preiminary and insufficient steps have been taken. Asthetrid wasin progress, ACS
hosted a one-day retreat on July 27, 2001, for 120 to 130 directors, deputy directors, and front line

child protection managers. Tr. 1689, 1729, 1800; Ex. SS. Haf of activities at the retreat dealt with
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domestic violence; there was a panel presentation, a small group discussion, and a question-and-
answer period concerning the domestic violence guiding principles and the revised domestic violence
protocol. Tr. 1689-9, 1800, 1835. On August 3, the ACS Director of Domestic Violence Policy
and Planning, Ms. Elizabeth Roberts, testified that ACS would release the revised domestic violence
protocol and the new casawork practice guide “in the next month or two,” but that no date for training
had been scheduled for either managers or trainers let done front line workers. Tr. 1836-38.

C. ACS Written Policies Provide Insufficient and Ingppropriate Guidance

to Employees.

The ACS Misson Statement declares that “ Any ambiguity regarding the safety of the child will
be resolved in favor of removing the child from harm’sway. Only when families demondrate to the
satisfaction of ACS that their homes are safe and secure, will the children be permitted to remain or be
returned to the home, where the child and family can be both supported and monitored.” Ex. 37.

In February of 2001, asthis case was pending, ACS promulgated a new set of Domestic
Violence Guiding Principles. Although these principles had neither the force nor the specificity of a
written policy, amemorandum from ACS Commissioner Nicholas Scoppetta accompanying the
Principles stated that they were “distributed to help direct policy, formulate practice guiddines and
protocols, and provide aframework for staff training.” Ex. 26 at 1.

One new principle articulates a recognition that abused mothers and their children are
Separated too frequently. It reads:

When domestic violence creates an immediate danger of serious physical harm or serious

emotiona impairment to a child, every effort should be made to provide for safety without
separating the non-abusive parent and child. If preventative services cannot effectively curtail
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domestic violence within the household, the abusive partner should be removed from the home

by the police, or the non-abusive parent should be assisted in entering emergency shelter or

another safe living Situation with her child.
Ex. 26 a 2. Another principle states that “ Abusive partners must be held accountable for their actions
.... Non-abusive parents must not be held accountable for the violence committed by others” Ex. 26
a 3. These principles are intended to guide policy-making, but do not condtitute actud policies that
caseworkers are supposed to implement. The evidence does not indicate that these principles have
had the effect in the field of reducing improper separations of abused mothers and children.

ACS written policies specificaly relating to domegtic violence are located in the Case Practice
Guide, which includes the Child Protective Services (CPS) Domestic Violence Protocol and the Case
Recording Template. See Ex. 30 (Case Practice Guide); Ex. 30 Appendix A (Case Recording
Template); Ex. 30 Appendix F (Domestic Violence Protocol). The Case Practice Guide is primarily a
“compilation of various case practice standards’ which caseworkers are supposed to use asa
guidebook. Itis*asummary of various standards for conducting investigations, assessments, service
planning and guidance around supervison ...” Tr. 1675. The CPS Domestic Violence Protocol is
included in the Case Practice Guide and is the assessment guide for staff in domestic violence
investigations. The Recording Template is atemplate used by caseworkers to record their
investigations and assessments on the computer system. Tr. 1678.

ACS Child Protective Services Policy Coordinator Andrea Reid testified on July 19, 2001,
that the then current Case Practice Guide, CPS Domestic Violence Protocol, and Case Recording
Template were being revised. Tr. 822, 1676. Subsequently, Associate Commissioner Chahine

revealed that these documents were in fact amended as of July 20, 2001. Asof Augus, 2001, the
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amended documents had not yet been widely distributed to caseworkers or front line supervisors. Tr.
1722. The evidence does not indicate that these written ACS statements have reduced improper
separation of abused mothers and their children.

ACS policy statesthat every case must be assessed for domestic violence, and that the
Domedtic Violence Protocol must be completed by the casaworker whenever there are alegations of
domestic violence reported to ACS or whenever the casaworker comes to suspect domestic violence
during the course of an invedtigation. 1d. The protocol states that “intervention should focus on safety
planning for the victim and the children and holding the offenders accountable” Ex. 11. Nevertheless,
afull escape vave for the worker ordering separation in an attempt to protect againg criticism and to

follow ACS tradition is provided: “If the non-offending parent is not reedy or able to accept services

and the offender’ s behavior renders services insufficient to protect children from immediate danger,
[caseworkers must] take the necessary protective measures.” |d. (emphasisin origind). Supervisors
areto “consult with the ACS Domestic Violence Coordinator and the Division of Lega Services for
additiond guidance” Id. The evidence does not show any genera practice by caseworkers of
seeking such consultations before deciding to separate battered mothers and their children.
Sgnificantly, neither the existing ACS written policies nor any proposed changes proffered to
the court include a clear st of standards and guidelines to aid a caseworker in determining when the
danger from domedtic violence in a household reaches the point of creating imminent danger. Inthe
absence of such guidelines, plaintiffs expert Karen Schimke reported, caseworkersfal back on
ACS smisson satement of resolving al ambiguity in favor of removing the child and perform many

unnecessary removals. Id. The court finds Ms. Schminke' s analysis accurate.
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Dr. Stark a0 reported that ACS written policies offer little if any useful guidanceto ACS
employees regarding domestic violence cases.

Domestic violence poses a sgnificant risk to child safety in some cases and a potentid risk in

many others. However, thisrisk is neither understood nor accurately represented in ACS

training materias, guiddines, or policies. Asaresult, ACS procedures for identifying,

ng, and responding to the needs of families where domestic violence occurs areill-

conceived and dmost certainly aggravate the predicaments posed to battered women and their

children by offending partners.
Ex. 143-aat 18.

The conclusion of Dr. Gelles, the City defendants own expert witness, was even more
devadtating. He testified that the documents ACS has produced related to ng domestic
violence do not earn a“passing grade.” Tr. 2428.

ACS frequently fails to adhere to the principles supporting the unity of abused mothers and
children that it professes. Dr. Stark opined that, based on his examination of case records, ACS does
not follow its own guiding principles on domestic violence “in spirit or in letter.” Tr. 1597. Ina
hearing held on October 22, 1999, before the New Y ork City Council on ACS policy regarding
domestic violence cases, councilperson DiBrienza aso noted this disconnect between ACS policy
satements and ACS s actud policies. He stated:

[SJomething iswrong. Something is dramaticaly wrong. We cannot spend two and a half

hours here lislening to witness after witness, advocate after advocate, client after client,

atorney after attorney with documented cases, including numerous winsin court, describe a

system as they have described it and then listen to ten pages of [testimony by ACS Associate

Commissioners] describe a completdly different systemn without believing that something is

wrong.

Ex. 105 at 139-40.

d. ACS Regularly Separates Battered Mothers and Children
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Unnecessarily

The atidtics, individua cases, expert testimony and admissions of ACS employees
demondtrate that many more separations of abused mothers and their children are made by ACS than
are necessary for protection of the children. Of the casesin the OCFS study  involving domestic
violence where ACSfiled a petition in Family Court, placement of the children of abused mothers
appears to have occurred in every case. Compare id. Tables 27 and 28 (ACSfiled an Article 10
petition in seven of the sample cases involving domedtic violence) with Table 31 (placement occurred
in seven of the sample cases involving domestic violence). Of the cases in which placement occurred,
domestic violence was cited as one of the reasons for placement in 46.2 percent of cases, and asthe
only reason for placement in 7.7 percent of cases. Susan Mitchell-Herzfeld, who authored the study,
estimated that about eighty children were removed by ACS in 1999 based solely on the presence of
domestic violence. Tr. 279-83, 295-97; Ex. 181.

Thisesimate is dmost certainly low. Ms. Mitchdll-Herzfeld testified at trid thet the
methodology used to identify cases where domestic violence was the sole reason for remova would
fall to capture certain types of cases. Tr. 291-95. One problem is that language used in petitions to
indicate domestic violence varies and may often not be specific as to whom the alegeation is agans.
For example, the remova in Ms. Do€'s case, see supra at 59-63, was not considered by the OCFS
study to be aremova based solely on domestic violence. Tr. 2698-99. In that case, the father would
drink and become abusive towards the wife. Because the father drank, the petition against him
included an dlegation of substance abuse. There was no suggestion that the mother drank, or that the

mother had any problem other than being battered. While the case was a“mixed”’ case againg the
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father, the case againg the mother was undisputedly founded entirely on her being a victim of domestic
violence. Neverthdess, the fact that the father was an acoholic batterer (as opposed to the sober
variety) excluded the case from being “ solely based” on domestic violence for the purposes of this
study. If this case had been counted as being solely based on domestic violence, the OCFS study
would have led to the conclusion that the number of cases each year in which domestic violence was
the sole reason for remova was 160, or perhaps even higher.

Some petitions include alegations of neglect unrelated to domestic violence, but casaworkers
either have no evidence at al supporting the unrelated alegations or the casaworkers do not consider
the unrdlated dlegations to merit afinding of neglect. See Udoh case, supra at 37; Tillett case, supra

at 43; Norris case, supra at 52-53; Berisha case, supra at 58; see dso Ex. 147 (report of Phillip

Segd, aformer Family Court judge, that “[i]Jn some cases, ACS would alege domestic violence plus
some other form of aleged neglect. However, the other dlegations often were not sufficient on their
own to form the basis of child protective proceedings, and therefore did not otherwise affect the
outcome of the case.”). While these petitions, and any attendant removals, are entirely motivated by
the dlegation of “exposure to domestic violence,” they facialy appear otherwise, and thus depress the
number of cases reported in any study as being “solely” based on clams of domestic violence.

Dr. Stark testified that based on hisreview of ACS's documents as wdll as those in multiple
domestic violence case files, removas were “directly precipitated Smply by evidence of domestic
violence and no substantia additiona factors” Tr. 1597. Thisisin part explained by ACS s misson
statement that all doubt must be resolved in favor of removing the child. Tr. 1604-07. CPM

Delamothe testified that she was carrying out ACS's philosophy of resolving al ambiguity in favor of
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removing the child when she ordered the removal of Ms. Udoh’s children. Tr. 1034. A report on
ACS policy conducted by the Public Advocate for the City of New Y ork illuminates how this policy
of resolving dl doubt in favor of remova unsurprisingly leads to unnecessary removals.

Nationally about 16% of reports of child matreatment that are substantiated after investigation
result in remova. New Y ork City, however, removes children in about 28% of substantiated
cases. But nearly one-quarter of the New Y ork City children removed and placed in foster
care are subsequently returned home within three months. An executive saff member from a
large foster care agency reported ... that of gpproximately 30 children who enter his foster
care program every month, about haf return to their familieswithin 60 days. He stated that he
believed most of those were children who did not need to be removed from their parents.

Report of Mark Green, Public Advocate for the City of New Y ork, and C-PLAN: Child Planning and

Advocacy Now, Children Still & Risk: Comments on the Five Y ear Anniversary of the Adminidration

for Children's Services 15 (2001) (Ex. 122).

In many instances ACS removes children first and then seeks court approval. Many such
non-court ordered separations are unnecessary and result in long periods of anguish before the courts
can reingtate the mother-child relationship. The Casework Practice Guide tells caseworkers that,

“whenever possble, an Article X petition should befiled prior to theremova. However, if the

circumstances of the case require immediate removad, file the court petition [after remova] within the
next busnessday.” Ex. 30 a 8 (emphasis added).

Philip Segal served as ajudge on the New Y ork State Family Court for the City of New Y ork
for ten years until April 2001 and presided over hundreds of child protective proceedings brought by
ACS and, beforeit, the CWA. Ex. 147. He reported that in many instances the abused mother was
separated from her children merely because she was abused.

Many of the child protective cases | presided over involved alegations of domestic violence,
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including alegeations that the parents had ‘ engaged in domestic violence” At thetrid (‘fact-

finding hearing’), | would often learn that the mother had not actively participated in the

domestic violence, but instead had been avictim of it. Unfortunatdly, because of the crowded

Family Court caenders, many months would often pass before these hearings took place. |

aso observed that ACS would remove many children from battered mothers in cases in which

the mothers had not posed any danger to the children. Often, ACS would remove the children
asafirg resort, rather than providing services such asthe remova or arrest of the batterers,
obtaining orders of protection for the mothers or children, or placing the familiesin domegtic
violence shdlters.

Ex. 147 a 1.

Segd a0 tedtified that “[i]n ten years on the bench, my best recollection is that there were no
more than ten instances where [ACS petitioned the court for permission to remove a child before
doing s0]. If the City wanted custody of the children, they would seize them unilaterdly and ask the
court to confirm or rétify that action after thefact.” Tr. 124; Ex. 147. Segal stated that the Second
Circuit court of appedls holding in Tenenbaum v. Williams, 193 F.3d at 594, warning about the
unconditutiondity of hair-trigger non-court ordered removals, did not cause “any perceptible change”
in ACS s practice of removing children without court order. Ex. 147. See also Report of Mark
Green, Public Advocate for the City of New Y ork, and C-PLAN: Child Planning and Advocacy

Now, Justice Denied: The Crissin Legd Representation of Birth Parents in Child Protective

Proceedings 4 (2000) (Despite the Second Circuit’s holding in Tenenbaum, “in practice ACS often
removes children prior to filing a petition or getting court gpprova for remova, even wherethe caseis
one of aleged neglect rather than abuse.”) (Ex. 122). Correspondence subsequent to the Tenenbaum
decison reinforces this conclusion. Letter of Nov. 4, 1999, from Leonard Koerner to Commissioner
Scoppetta (“al ACS staff should go about their norma jobs asthey aways have ....”) (Ex. FFF).

Tegtimony of ACS personnel demondtrates an agency-wide practice of removing children
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without evidence of a mother’s neglect and without seeking prior judicia gpprova. Director Roberts
tedtified that there were instances where it might be gppropriate to remove a child to “motivate’ the
mother to cooperate with services offered by ACS. Tr. 1866. CPM Stewart acknowledged that
when an agency employee believes children’s safety is a risk, ACS removes the children first and then
seeksjudicid gpprovd. Tr. 453. CPM Williams testified that common practice in domestic violence
cases is to remove a child without seeking or obtaining judicia approval, and to delay seeking judicia
approvd for afew daysto “work things out with the mother.” Tr. 852. CPM Williams admitted that
some of these removals are never brought before a court because mothers will usudly agree to attend
whatever services ACS demands once their children have been in foster care for afew days. Tr. 852.
Although her testimony was inconsstent on the issue, CPM Dedlamothe testified at one point that ACS
could remove a child based merely on a*“suspicion” of future harm to the child. Tr. 1083-84. CPM
Chamorro testified that ACS caseworkers sometimes decide to remove a child based solely on the
information contained in theinitia report received from SCR before doing any independent
investigation. Tr. 100-01.

Other evidence supports the conclusion that ACS makes a significant number of unnecessary
removals based only on domestic violence againgt mothers. During part of 2000, asingle Family
Court judge was assigned dl cases arising in the Bronx where ACS had “removed children from their
homes because, in essence, one of their parents has been the victim of domestic abuse” Ex. 109.
This pilot program, called the Domestic Violence and Child Mdtreatment Project, was initiated by the
New York State Office of Court Adminigtration, in coordination with the Legd Aid Society’s Juvenile

Rights Division, to “handle cases where charges of child matreatment have been filed againgt parents
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who are the victims of domestic violence” with the god of “provid[ing] intensve and expedited
sarvices to the children and the victims of domestic violence and diminat[ing] the necessity of removad
of children from the non-offending parent ...." Ex. 111 & 5. Over aperiod of Sx months,
approximatdly forty cases were directed to the judge, and in dmost al ACS had removed the child;
the judge returned the children home to the mother in the overwheming mgority of the cases. Ex.
109.

The Child Wefare Committee of the New Y ork City Inter-agency Task Force Against
Domedtic Violence formed aworking group and published a report based upon their experiences as
advocates “ asssting battered mothers who are losing their children to foster care and who are being
charged with abuse or neglect for faling to protect their children from witnessing domestic violence.”
Ex. 106 at 35. It supports the conclusion that forced ACS separations of children from mothers were
based on the mothers having been abused.

e ACS Unnecessarily Delays in Returning Children It Has Removed

ACS unnecessarily protracts the return of separated children to abused mothers — often even
after the Family Court has ordered that they be reunited. In many instances, the delays are due to
adminigrative inefficiency. In many others, it is due to pique of the ACS employee or to the employee
using bureaucratic power to punish the mother and child until the mother becomes pliant to ACS
orders — even though the ACS demands may not be necessary to protect the children.

CPM Deamothe testified that dthough ACS places children in the keeping of afoster care
agency, ACSremainslegd custodian of the children. Tr. 1055. Although ACS guiddines Sate that

“child care agencies must not delay discharge soldly for the purpose of conducting an additiona
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medica examination”, Ex. 210 a 8 (emphasisin origind), CPM Dedamothe testified that ACS had
trained her that dl children must undergo a discharge medica examination before being released from
foster care. Tr. 1053. Shetedtified that obtaining this medica examination often delays the court-
ordered return of achild for days. Tr. 1053. Testimony demonstrated that children are required to be
examined before ACS complies with a court-ordered discharge, and that this often delays the return of
achild. Tr. 221-22.

The case histories demondgtrate long and unnecessary delays in returning children to the
mother. The adverse effect of these ddays is often disastrous to the physical and emaotiona well-being
of the children unnecessarily separated from their abused mothers.

f. ACS Rarely Holds Abusers Accountable

The practice and policies of ACS often lead to the abuser being left unaccountable because it
isadminidratively easer to punish the mother by separating her from her children. See Tr. 436
(testimony of CPM Stewart that ACS aways lists cases under the name of the mother). Thereisno
evidence that this defect in ACS practice has changed.

Dr. Stark tedtified that thereis “an absolute divorce” between ACS guidelines and ACS
practice regarding holding abusers accountable. Tr. 1601. Thisis particularly unfortunate, given that
the Zone A and Zone C pilot projects that were implemented by ACS demonstrated dramatic dropsin
removal rates and subsequent abuse and neglect dlegations where ACS and the crimina justice
resources were cooperating effectively and abusers were being regularly arrested. Tr. 1600-01.

Ms. Roberts, the ACS Director of Domestic Violence Policy and Planning, testified that while

the new domestic violence protocol emphasizes holding batterers accountable, there was little existing
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guidance to caseworkers on how to implement this god or to coordinate with police, and that future
training was necessary to addresstheissue. Tr. 1838-89.

Paintiffs expert LauraM. Fernandez opined that part of the reason ACS targets mothers who
are victims of domestic violenceisthat the syssem is“ set up to view mothers asthe focd point.” Ex.
137. Higoricdly, fathers have not been given much attention and were not expected to participate in
referral services. Ex. 137.

The battered mother ... may easily be engaged and seen as the parent who is more willing and
interested in complying with services to prevent remova of her children or to get them returned
from foster care. This creates a Stuation in which achild welfare case is opened due to the
father’ s beating of the mother in the presence of the children, and she is sent for domestic
violence education, parenting classes, individua counsdling, and drug testing, among other
possible refearras. In addition, she may be told she must go into shdlter - while, meanwhile, the
father is sent to ether an anger management class or, perhaps parenting [classes| and nothing
further. Thisunequa trestment sends a message that the mother is more responsible for
getting help and ismore “sck” for being in an abusve relaionship than the actud person who
committed the violence. As part of their mentd abuse, many fathers will tell awoman thet if
she seeks help to escape the home, the system will turn againgt her, that she will be blamed for
the break up of the family, that she will lose everything and that the abuser will get away with
everything because he isin contral - the system often perpetuates this belief and reinforcesto
women that they are powerless and will be punished, no matter what they do.

Thereisno indication that ACS effectively and systematically pursues remova of the abuser
before seeking removal of the battered victim’s child. ACS has the power to petition the Family Court
for an order that removes the perpetrator of abuse or neglect from a household if that would enable
the children to remain with or return to the non-offending parent. N.Y. Fam. Ct. Act 88 1027(b)(iv),
1028(f) (Consol. 2001). Theindividual cases and testimony of ACS witnesses demondtrate that ACS

rarely, if ever, attempts to pursue this option. The promulgation of the Domegtic Violence Guiddines
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issued in 2001 by ACS may presage a future change of attitude, Since they include an admonition that
“[i]f preventative services cannot effectively curtall domestic violence within the household, the abusive
partner should be removed from the home by the police, or the non-abusive parent should be assisted
in entering emergency shelter or another safe living Stuation with her child” Ex. 26 a 2. This
guiddineisrarely followed by ACSin practice. ACS written policies currently in force do not mention
this option, let done highlight it as an option that is preferable to removal.
s} ACS Failsto Offer Adequate Services to Mothers Before Prosecuting
Them or Removing Their Children

Preventative services are supportive services that can be provided directly by ACS or
contractualy through a not-for-profit agency to families to avoid removas and foster care placement
and to protect against future abuse and maltrestment. Tr. 1479, 2225, 2259-60, 2318, 2354, 2588-
90. They are not utilized as a subgtitute for remova in many instances when they could be accepted
by mothers to avoid separation from their children.

Sarvices encompass awide variety of ad, incuding individua or family counsding and
therapy, parenting skills programs, home-making training, employment referrals, housing assstance,
and case management. Tr. 1479, 2354, 2588-90. Asreferrasfor preventative services have
increased, fewer removals have taken place. Tr. 2238-39, 2506, 2589, 2596-97. ACS has made
sgnificant sridesin improving the generd availability of preventative services, opening seventeen new
preventative service programs in community districts that have been underserved. Tr. 2155-56, 2187.
ACS has provided more options to families in those communities. Tr. 2187.

Thefull potentia of this servicesmodd isfar from being reached. Often their paradigmatic
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mother-child separation is preferred by ACS employees.

ACS agpproaches safety planning as a prescriptive processin which ACS offers services that
the mother is expected to accept. Refusal to accede without objection is often interpreted by ACS as
the mother’ srefusal to protect her children. In fact the mother often refuses because the plan or an
element of the plan is unnecessary, fails to address the family’ s problem redidicdly, or actualy
increases the danger. “Refusal to go dong with a particular service plan isinterpreted as arefusa of
sarvices rather than as part of the negotiation which we al do to develop effective safety plan[d] ....”
Tr. 1598. Safety planning, asit is practiced by ACS, amounts to “the old contracting method that this
was supposad to have replaced where the issue iswhét is effectively an ultimatum and then you use a
priority of threat and intervention, including placement ... asaway of coercing adherenceto aplan...”
Tr. 1599.

Of dl of the cases in which domestic violence was identified, ACS referred the victim to
“services intended to address the domestic violence” in 43.7 percent of cases. ACS referred the
abusive partner to such servicesin only 21.1 percent of cases. 1d. a Table 33. By far the most
common service to which ACS directed battered mothers was domestic violence counsding. Id. at
Table 35 (61.3 percent of victims referred to domestic violence counsdling, with the next most
common referral being Victim’'s services at 29 percent).

One sarvice that is critical to the best interests of battered women and their children and to
avoiding unnecessary removas is the domestic violence shelter. A domestic violence shelter isa place
where awoman and her children can seek safe haven from an abuser. These shelters are typicaly

dormitory-like and provide services such as counsding and vocationd training. Tr. 944. For safety
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reasons, the location of adomestic violence shelter is confidential. Tr. 945.

Thereisacritica lack of space in existing City shdlters. In fiscd year 2001, there were an
average of 40.4 unduplicated shelter requests per day, whereas the average daily shelter availability
was 14.8 openings. Ex. B-14. Similar disparities existed for the prior three fiscd years. 1d. Director
Roberts admitted that it was “pretty well established” that there are currently not enough domestic
violence sheltersin New Y ork City to meet the demands of battered mothers seeking shelter, and that
some removals of children into foster care could be avoided if the mother and child were able to be
placed in ashelter. Tr. 1862.

4. Future Plans of ACS

Plansfor future changes to prevent abuse by ACS of battered mothers through unnecessary
separation from their children are being consdered by ACS. They have not yet been formalized or
effectuated. Without the prdiminary injunction it is unlikely that they will change ACS's present
uncongtitutional conduct toward abused mothers.

During trid ACS witnesses testified about a number of future projects which ACS hopes will
improve the way it handles domestic violence cases. For instance, ACS is seeking funding for twelve
clinica consultation teams that will each include a domestic violence specidist so that each fidd office
will have accessto the kind of domestic violence expertise that Zone A project caseworkers found so
helpful. Tr. 1693-94, 1810-12, 2156-57. Director Roberts officeis developing plans to improve
domestic violence training for casaworkers, supervisors, and ACS attorneys. Tr. 1802-07.

Dr. Stark’ s opinion of ACS's present domestic violence initiatives and future plans was that

they remain unlikely to change the present unsatisfactory Stuation. He noted that,
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athough they represent an important change and, more importantly, an important source for
dramatic improvement in the future, the domestic violence initiatives taken by ACSremain ad
hoc and margind to the misson and main thrust of the organization. Expertise within the
agency isisolated and without substantive authority and indicated cases are managed in ways
that emphasize placement rather than joint safety planning, accountability, or empowerment....
Despite current plans for reform, this Situation is likely to persist unless and until ACS
broadens its misson to include the safety of al victimized household members, shiftsthe
emphasisin safety planning from placement to support and preservation, and reflects this
broadened mission by fully incorporating domestic violence expertise into line authority to
which field and supervisory staff are accountable.

Ex. 143aat 18.

E. Judicid Oversght of ACS Action

1. Family Court

The availability of Family Court review for removas that have dready occurred often failsto
provide mothers and children an effective avenue for timely relief from ACS migtekes. The Family
Court judges as wdll as the attorneys practicing in Family Court agree. The Specid Child Wdfare
Advisory Pand crested pursuant to the settlement in Marisol, 929 F. Supp. 662, reported that the
wide group of Family Court judgesit interviewed

were nearly unanimous in their opinion that the systemn does not work, yet they fed powerless

to changeit.... Thejudges had much to say about their frustration with ACS for casesin which

it lacks adequate preparation or fails to present a solid evidentiary case of abuse and neglect.

Y et they acknowledge that they do not hold ACS accountable by refusing to grant their

petitions in these cases. They fdt that they could not risk making amistake and having a child

die; spoke of the withering media attention to decisons which turn out badly; and cited the

lack of Court of Apped's support for ingstence upon solid lega evidence for remova, noting

the doctrine of “safer course”’ that the higher court typicaly relies upon.

Specia Child Welfare Advisory Pandl, Advisory Report on Front Line and Supervisory Practice 43

(2000) (Ex. 124).

State court judges have not abandoned their respongbilities. Rather, dl available evidence
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suggests that these judges have performed heroicaly under very difficult circumstances. Because of
their heavy casdloads, Family Court judges cannot immediately devote very much time to each case.

Y et the urgency of child safety demands that judges often make decisions without critical information.
Facing this quandary, most judges dlow ACS expansve latitude because they assume ACS has much
better information, at least until the judge can hold afact-finding hearing. See Report of Mark Green,
Public Advocate for the City of New Y ork, and C-PLAN: Child Planning and Advocacy Now,

Justice Denied: The Crisisin Legd Representation of Birth Parents in Child Protective Proceedings 21

(2000) (“Understandable, once a parent has been accused of endangering a child, no one ... wants to
risk sending the child home before there has been an adequate investigation of the facts.
Unfortunatdy, the net effect is that where the hedlth and safety of children are involved, a parent
accused of neglect or abuse is guilty until proven innocent.”) (Ex. 123) (hereinafter Justice Denied).

When ACS has removed a child, the mother’ s first opportunity for such afact-finding hearing
iscaled a1028 hearing. Technically, amother is entitled to such a hearing within three days of the
child’'sremova. N.Y Fam. Ct. Act 8 1028 (Consol. 2001). Because attorneys are assigned to
indigent parents only after they arrive at court, the attorneys must ether proceed without any
preparation or seek a continuance, during which the child remainsin foster care. Mogt attorneys seek
the continuance, meaning that “the court does not conduct an inquiry into the legdity of the remova
until severa weeks after the child has been removed from the home.”  Justice Denied at 20.

The end result isthat Family Court judges usudly rely amost entirdly on ACS's
representations, and grant any requests by ACS, until the parents have a chance to present a

meaningful response to the charges, which usualy occurs severd weeks into the process. This
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dependence by the Family Court on ACS highlights ACS s responsbility to present fair and accurate
charges and information to the Family Court when it decidesto file a petition.
2. Representation
a Representational Framework

During Family Court proceedings regarding removas or Article 10 petitions, there are a least
three parties requiring representation before the court: ACS, the children, and the parents. In
domestic violence cases, conflicts of interest normally dictate that the parents be represented
separatdy.

ACS s represented by staff lawyers from the City Law Department’s Divison of Lega
Services (DLS). The annua budget of DLSis approximately $17 million. For the250 DLS
attorneys, there are 325 staff members, and DL S attorneys have access to awide array of
investigative and socid service resources. Judice Denied at 8.

Children who are named in an Article 10 petition are gppointed law guardians a no charge.
These law guardians are employed by the Legd Aid Society Juvenile Rights Divison under the terms
of its contract with the New Y ork State Office of Court Adminigiration. Seeid. at 6-7; seealsoN.Y.
Jud. Ct. Acts 8 35(4) (Consol. 2001) (requiring the State to bear the cost of law guardians); N.Y.
Fam. Ct. Acts § 248 (Consol. 2001) (same). The annua budget of the Juvenile Rights Divison is
approximatdy $20 million. Justice Denied & 7. The Juvenile Rights Divison is“afully gaffed law
office with attorneys, receptionists, paradegds, and socid workers to work with the law guardians.”
Id. a 7. There has been no suggestion that Legd Aid Society lawyers provide anything less than

excdlent representation to their children clients.
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Parents are represented by private counsdl if they can afford the fees. If the parent isindigent,
Article 18-B of the New Y ork County Law requiresthat alawyer be appointed for the parent. The
large maority of parents appearing before the Family Court are indigent. Their counsdl are selected
from apand of lawyers established in accordance with Article 18-B. See Ex. 124 & 46 (The “very
large mgority of parents’ in Family Court are represented by 18-B panel attorneys.); Appellate

Divison, First Department, Crissin Legal Representation of the Poor: Recommendations for a

Revised Plan to Implement Mandated Governmentaly Funded Lega Representation of Persons Who

Cannot Afford Counsdl at 13 (2001) (“Virtudly dl cases requiring the representation of an indigent

adult were handled by pand attorneys. ...”) (Ex. APS) (hereinafter Crissin Lega Representation of

the Poor). The annud payout of feesto 18-B pand attorneys for Family Court work is approximately
$8to $10 million. Judtice Denied at 10. Unlike the City Divison of Legd Services or the Legd Aid
Juvenile Rights Divison, the 18-B panels are not ingtitutiona. They do not provide any office or other
support services for the private practitioners who are members,

b. 18-B Crisis.

In 1963, the United States Supreme Court handed down itslandmark decisionin Gideon v.

Wainwright, 372 U.S. 335,83 S. Ct. 792, 9 L. Ed. 2d 799 (1963), holding that the Sixth and
Fourteenth Amendments required that States provide counsdl to indigent crimind defendants charged
with afelony offense. In response, the New Y ork Legidature enacted County Law Article 18-B.
This law required each county to devise aplan for the provison of counsd to indigent crimind
defendants. N.Y. County § 722 (Consol. 2001). In 1975, the legidature extended 18-B

representation to include indigent personsin Family Court, including respondents to Article 10
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petitions or “the parent of any child seeking custody or contesting the substantia infringement of his or
her tight to custody of such child.” N.Y. Fam. Ct. Act § 262 (Consol. 2001). The legidature adopted
accompanying “legidative findings and purpose’ recognizing the critical need for representation of
mothers.

Persons involved in certain Family Court proceedings may face the infringements of

fundamentd interests and rights, including the loss of a chid’s society and the possibility of

crimind charges, and therefore have a condtitutiona right to counsdl in such proceedings.

Counsd is often indispensable to a practical redization of due process of law ...

Id. § 261.

Although counties bear the cogts of this system, State law sets compensation rates. N.Y.
County 722-b (Consol. 2001). Origindly set at $15 per hour for in-court work and $10 per hour for
out-of-court work, the rates were last amended by the legidature more than fifteen years ago, in 1986,
to the current levels of $40 per hour in-court and $25 per hour out-of-court. 1d. There has been no

provison for inflation of 58 percent since that time, leading to a substantid erosion in vaue. See U.S.

Census Bureau, Statigtical Abgtract of the United States: 2001 453 (2001); Cf. Insecure About Their

Future: Why Some Judges L eave the Bench, The Third Branch, Feb. 2002 at 2 (effect of inflation on

pay). Totad compensation in any case for attorneys assigned to represent an indigent in Family Court
proceedings is statutorily capped at $800 per case. N.Y. County § 722-b (Consol. 2001). Counsel
assigned under 18-B are prohibited from seeking or accepting any additiona compensation for their
sarvicesfrom their client. Id.

Under “exceptiond circumstances,” a court may award compensation in excess of these limits.

Id. David Gilman, aformer judge on the New Y ork State Family Court for the City of New Y ork,
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has been afamily law practitioner since he left the bench in 1985, and has handled over athousand
matters in Family Court as 18-B assigned counsdl. Tr. 12/19/01 21-22, 29. Mr. Gilman testified that
most cases require a grester commitment of time than the statutory cap will permit, and that courts
routinely award compensation in excess of the cap. Tr. 12/19/01 28-29. In his experience, it was
rare for courts grant compensation in excess of the statutory rates. 1d. Courts that grant increased
compensation rated are regularly overturned by adminidtrative judges who are empowered to review

deviations from 18-B limits. See, eq., People v. Leonard, Ind. No. 2000/0052, 2001 WL 856474

(N.Y. Sup. May 17, 2001) (rate increase overturned by administrative judge); Michadl A. Riccardi,

Judge Challenges Review of Higher 18-B Fees, N.Y.L.J. June 26, 2001 at 1 (County adminisirative

judges authorized to review al gpplications for departures from statutory rates).

Although the origina notion behind the 18-B pand system was that assigned work would be
done on apart-time, quas pro bono bass, it has evolved into a“full-time commitment”. Judtice
Denied at 27 & n.118 (pand attorneys may be expected “to work full-time for the pand and bein
court every day”). David Gilman and William Dasmer, two attorneys who separately accepted 18-B
assgnments in Family Court for more than a decade, each testified that he stopped doing this work
because it is no longer possible to conduct a private practice while doing 18-B work Tr. 12/19/01 30,
49, 73. An 18-B lawyer who has even one matter before the Family Court must be prepared to bein
court from 9:00 am. until 5:00 p.m. because the system is S0 overburdened thet it can not schedule
reglistic times for appearances. Tr. 12/19/01 30-32. Asaresult, lawyerswho take 18-B cases must
be prepared to be in court “six and a hdf hours aday, five days aweek, earning $40 an hour.”

Furthermore, due to the growing shortage of 18-B attorneys, the panels now require each lawyer to
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take on more cases that the lawyer can handle responsibly. The First Department, for example,
requires that pand attorneys work six intake daysayear. See Tr. 12/19/01 73; Judtice Denied at 16.
During intake, a pandl lawyer must be at court and accept new casesthat comein that day. Tr.
12/19/01 73. Mr. Dasmer testified that being present at Sx days of intake trandated to having to
accept Sixty cases ayear. Hetedtified that he could not do justice to his 18-B or hisregular clients
given that Stuation.

| couldn’t operate my office and atend to al of my clients and, at the same take on sixty new

mattersayear.... | found it difficult to even do thirty 18-B cases ayear and, at the sametime,

attend my private practice. | certainly didn’t want to get into a position where | was short-
changing anyone, whether they were 18-B clients or private clients, and not do the kind of
work that | felt is very important to do in Family Court.

Tr. 12/19/01 73-74.

Most lawyers cannot afford to take 18-B cases as a full-time commitment. 18-B practitioners
are not supported by an indtitutiona framework, and must pay their own overhead. Mr. Gilman
testified that one of the reasons he decided to stop accepting 18-B appointments was because his
overhead expenses were higher than the statutory compensation. Tr. 12/19/01 48. One report
edimates that, a Sngle attorney in aNew Y ork law office of five attorneys or less, which is the most

common arrangement for assigned counsel, pays an hourly overhead of $34.75; ratesin New Y ork

City are higher. Chief Adminigtrative Judge Jonathan Lippman, Assgned Counsd Compensation in

New York: A Growing Criss 8 (2000) (Ex. AP2) (hereinafter A Growing CriSs); see also Justice

Denied a 27 With 18-B compensation, such alawyer will lose $9.75 for every hour he works out of

court and will profit only $5.75 for every hour worked in court. A Growing Criss at 8. Based on

another report on overhead cogts submitted by plaintiffs expert Dr. Lawrence Stiffman, the average
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sole practitioner profits dightly from in-court work and loses money for out-of-court work; the
average practitioner in afirm of three or more lawyers loses money for both types of work. Tr.
12/20/01 125; Am. Decl. of Lawrence H. Stiffman.

Although the impacts of these problems are felt across the State, “the problem ismost acutein

New Y ork City, where overhead costs are generdly the highest.” A Growing Criss a 9. Inthefive

boroughs comprising New Y ork City, the number of attorneys actively taking assgnments on the
Family Court panel has decreased gpproximately 15 percent since 1989, and the most qualified

attorneys have departed. See Judice Denied at 14; A Growing Criss a 13 (“[A]ll of the pands have

lost many, if not mog, of their experienced atorneys.”). Over the same period, the number of filingsin

the Family Courts have increased more than 32 percent. A Growing Criss at 12. Assigned counsd in

Manhattan and the Bronx Family Courts regularly carry an active caseload of between 80 and 100
cases. See Judice Denied at 15.

Asincreasngly fewer attorneys are available to handle increasingly numerous filings,
representation isincreasngly unavailable to parents when they first arrive at court. During 2000, there
was no 18-B attorney available to accept cases in the Family Courts of Manhattan on 40 percent of
court days. Ex. 208. For the Bronx Courts, there was no 18-B attorney available on 21 percent of
court days. Id. Asaresult, gpproximately ten to twenty cases are adjourned without being called each

week in each county. See Judtice Denied at iv; see dso A Growing Criss at 15 (“For example, nearly

50 cases recently on the calender in an intake part in Queens Family Court were never caled because
assigned counsdl were unable to staff the part. This occurred even though immediate court

intervention may have been necessary in these cases ....”). Sometimes, mothers mugt return to Family
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Court two or three times before counsd is available. See Crissin the Legd Representation of the

Poor at 22. Sometimes, mothers who are entitled to counsd receive none a dl. See also Danid

Wisg, Filing in Litigation on 18-B Rates Shows Many Poor Denied Counsd, N.Y.L.J. June 1, 2001

(Professor Jane M. Spinak of Columbia University Law School reports that records of the Family
Court indicate that a* substantia” number of indigents in Family Court who are entitled to assgned
counsdl never recaiveit.).

Even when assigned counsdl can be found, they are so overburdened that they do not prepare
for or even attend many scheduled court dates. *Because of the greatly increased volume of cases’,
assigned counsd are “increasingly absent, late or unprepared for routine court gppearances and

hearings.” The result has been “excessve adjournments, repeated reschedulings, and excessve

delays’ in “countless’ Family Court proceedings. A Growing Criss at 16.

These adjournments and delays directly adversaly affect mothers and children. On average,
the family istied up in the Family Court for six to seven months before afull “fact-finding” hearing can
be completed. Judtice Denied a iv. More importantly, when Family Court judges adjourn cases
because counsd is not available, they often remand the children to foster care during the adjournment.
See Justice Denied & iv, 15. When ACS has removed a child prior to recelving judicid authorization,
these adjournments extend the length of time before amother can even begin to seek the return of her
child.

Perhaps more sgnificant than the delaysis that the lack of attorney preparation and

promptness sgnd that many indigents are recaiving inferior representation. See A Crissin Legd

Representation at 18 (Indigents are “deprived of effective representation”). Kathryn M. Kase, a
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former President of the New Y ork State Association of Crimina Defense Lawyers, has declared that

low assigned counsd rates have [g] pernicious effect on the delivery of indigent defense: they
creste an economic disincentive for lawyersto do agood job of representing their clients.
Good legd work requirestime, but for the assigned lawyer, the more time spent on the
assigned case means that much more negative cash flow. This, in turn, means that the assgned
defense lawyer will only make money on 18-B work if she accepts far too many assgned
cases and then resolves them as quickly as possible, regardless of the merits of individua
Cases.

Crissin Legd Representation of the Poor at 20 (quoting First Judicid Department, Committee on the

Representation of the Poor at 2 (June 14, 2000)).

The significant discrepancy between rates paid for in-court and out-of-court work, in
conjunction with the statutory cap on totd fees, * discourages attorneys from spending sufficient time

on case preparation, such as interviewing, research, trid preparation, ... motions and negotiation.” See

Crissin Legd Representation of the Poor at 20 fn. 21 (quoting Carol Sherman of the Children’s Law
Center); Seedsoid. (*Anyone who practices law knows that the time an attorney spends in the office
preparing for ahearing or trial has far more impact on the outcome of the case than the time an
attorney spends [in court]. The current system actudly provides a disincentive to thorough case
preparation.”) (quoting Carolyn P. Wilson of the County Defender Services). These concerns were
borne out by a 1997 study finding that parents’ attorneysfiled at least one motion in only 5 percent of
Bronx Family Court cases and 15 percent of Manhattan Family Court cases. See Judtice Denied at
30-31. Incentive effects asde, the combination of being required to bein court al day and having
insufficient money for overhead expenses such as an office means that it is often impossible to do any
out-of-court preparation. Mr. Gilman testified that “[iJn Family Court, if you're in the courtroom every

day, the only [preparation] you' re going to do istak to your client for twenty minutes in the corridor.

123



The baby is screaming, doors damming, court officers caling out cases. It singppropriate. It's
ineffective. It'sincompetent [lawyering].” Tr. 12/19/01 39.

For the mother and her children the Stuation is devastating. Even a Kafkawould be hard put
to address her Catch-22 stuation: “Y ou have aright to your child, abused mother, but the child will be
taken.” “You have aright to due process before your child is taken, but we will take your child first.”
“You have aright to counsd to defend your rightsin court, but we will assign counsel in away that
prevents her from protecting you.” “The judge will protect you, but she cannot do so until effective
counsd isavailable to you and such counsd isnot available”

The problems created by 18-B deficiencies resonate through the entire court system. Asa
Family Court judge put it, “[i]f representation is inadequate, then the entire court is inadequate. The
court culture accepts delays, adjournments, and being unprepared.... With so few resources,
doppinessis accepted.” Judtice Denied at 32 (quoting Judge Elkins of Brooklyn Family Court). Asa
matter of fact, the present assigned counsdl system is corrupting of legal ethics and a disgrace to the
law.

The magnitude of the problem is evidenced by the bellowing cries for reform sounding for
years from every corner of the New York legd community. After arecent vist to Family Court, Chief
Judge of the State of New Y ork Judith S. Kaye concluded that what in past yearswas a“criss’ has

now become a“catastrophe.” See John Caher , Dearth of 18-B Attorneys Creeates Near

‘Catastrophe’ Situation, N.Y.L.J,, Nov. 8, 2001 at 1. Chief Judge Kaye haslong pressed the need to
reform the 18-B system. See Hon. Judith S. Kaye, State of the Judiciary Address (Jan. 10 2000)

(proposing to increase 18-B rates to $75 for in-court and out-of-court work and to abolish the
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statutory fee cap), in http://www.courts.state.ny.us/ctapps/state00.htm (last visited Feb. 28, 2002).
Judge Jonathan Lippman, Chief Administrative Judge of the Courts, in the 2000 report

Assgned Counsel Compensation in New York: A Growing Criss, also stressed the desperate need to

raise 18-B compensation rates and caps. See Ex. AP2.  This report resulted from the collaboration
of, among others, the New Y ork State Attorney Generd’s Office, the New Y ork State Didtrict
Attorneys Association, the New Y ork State Association of Counties, the New Y ork State Bar
Association, the Association of the Bar of the City of New Y ork, the New Y ork State Defenders

Association, and the New Y ork County Lawyers Association. See A Growing Crigs at 18 (“Even

prior to convening, al of these groups, including loca governments, were united in their view thet the
current assigned counsdl fees are inadequate and must be raised to meaningful levelsif our justice
sysem isto function fairly and efficiently.”).

Family Court judges have begun to authorize across-the-board compensation rate increases
on the ground that the circumstances created by the current crisis of representation condtitute

extraordinary circumstancesin all cases. See, e.q., Matter of Wager, N.Y.L.J,, Feb. 8, 2001, at 32

(Dutchess County Fam. Ct.) (ruling that the judge would compensate dl future assgned counsel

appearing in his courtroom a $75 per hour); Matter of Joshua AA, 187 Misc. 2d 216 (Clinton

County Fam. Ct. 2001) (same); cf. Michadl A. Riccardi, Judge Chalenges Review of Higher 18B

Fees, N.Y.L.J,, June 26, 2001, at 1 (New Y ork Supreme Court Justice will grant $75 per hour
compensation to al 18-B counsel she gppoints.).
Domedtic violence casesinvolve specia problems that make the lack of effective

representation particularly dangerous. The physical safety of the victim is often at risk, and decisons a
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mother makesin legd matters may have life or death consequences for hersdlf and her children. See

A Growing Crigs at 16 (One reason that scarcity of assgned counsd for Family Court is “amatter of
paramount concern” is because, “[w]hen counsdl is not assgned to represent indigent petitionersin
family offense cases, victims of domestic violence must make critical decisons on their own that may
affect their future safety.”). Separation of mother and child may place the child under dangerous

conditions— or at least give judtifiable rise to such afear inamother. See, e.qg., Santosky v. Kramer,

455 U.S. 745, 765, n. 15, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (harm in foster homes); Murphy v.
Morgan, 914 F.2d 846 (7™ Cir. 1990) (foster parent achild abuser). Largely because of New
York’s 18-B fiasco, “ The State’ s ability to assembleits case ... dwarfs the parent’ s ability to mount a
defense” Santosky, 455 U.S. at 763. Seedsoid. at 763, n. 13 (“disparity” greater where no court-
appointed counsd).

Domestic violence cases present complex issues of accountability and services that few
battered women will be able to resolve without an effective advocate. Theseissues can arisein case
conferences, where much of the safety planning actually occurs, aswel asin court. Cf. Justice Denied
at 23 (At post dispositiona conferences, “[t]he presence of an attorney or other advocate ... can mean
the difference between an inadequate and ineffective case plan, and one that engages the parent and
adequately addressestheir needs.”).

E. Summary of Findings of Fact

By clear and convincing evidence the court finds: ACS unnecessarily routindy prosecutes
mothers for neglect and remove their children where the mothers have been the victims of Sgnificant

domestic violence, and where the mothers themsalves have done nothing wrong. ACS unnecessarily
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routinely does so without having previoudy ensured that the mother has access to the services she
needs to protect herself and her children. ACS unnecessarily routingly removes children without a
court order. ACS unnecessarily routindy fails to return these children to their mothers promptly after
being ordered to do so by acourt. Even asit unnecessarily prosecutes the mother and demands that
she participate in often ill-advised services, ACS unnecessaily routindy fails to engage the batterer,
demand that the batterer participate in needed services, attempt to remove the batterer from the
household, or otherwise hold the batterer accountable.

ACS caseworkers and case managers who make decisions about what servicesto provide
and when to remove children do so without adequate training about domestic violence. ACS practice
IS to unnecessarily separate the mother from the child when less harmful aternatives involving non-
Separation are available,

On dl of these issues ACS written policies offer contradictory guidance or no guidance at dl.
Asindicated Parts 1V and V, infra, these practices by ACS violate the congtitutiona rights of battered
mothers and their children, unnecessarily causing sgnificant harm both to battered women and their
children.

None of the reform plans submitted by ACS to date can be reasonably expected to resolve
these problems within the next year. All of these problems are aggravated by the fact that the assigned
counsd system that most mothers rely on is broken, serioudy hampering a mother’s ability to seek,
and the courts ability to provide, meaningful judicid relif.

All findings of fact in this memorandum and order have been established by clear and

convincing evidence — a standard far higher than the preponderance standard required in this civil case.
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Ci. Santosky, 455 U.S. 745 (dlegationsin cases involving permanent separation of child and parent
must be established by clear and convincing evidence).
V. Law

A. Jurisdiction and Abstention

Defendants urge thet in the interest of federd-state comity this court should abstain from these

proceedings. This same assertion was made by City defendantsin People United for Children, Inc. v.

The City of New York, 108 F. Supp. 2d 275 (S.D.N.Y. 2000), where the allegations were smilar to

those made by the plaintiffs here. The Southern Didtrict correctly rejected the notion that abstention
was required in a comprehensive opinion by Judge Robert J. Ward.

The abgtention doctrine, first propounded in Railroad Commission of Texasv. Pullman Co.,

312 U.S. 496, 61 S. Ct. 643, 85 L. Ed. 971 (1941), and developed in Burford v. Sun Oil Co., 319

U.S. 315, 63 S. Ct. 1098, 87 L. Ed. 1424 (1943), Younger v. Harris, 401 U.S. 37, 91 S. Ct. 746,

27 L. Ed. 2d 669 (1971), and Colorado River Water Conservation Didtrict v. United States, 424

U.S. 800, 96 S. Ct. 1236, 47 L. Ed. 2d 483 (1976), represents a“narrow exception” to the principle
that a person with a bona fide federa claim is entitled to adjudication in afedera court. See

McRedmond v. Wilson, 533 F.2d 757 (2d Cir. 1976). Abstentionisonly appropriate in rare cases

and “not smply to give state courts the first opportunity to vindicate [a] federd clam.” Zwickler v.

Koota, 389 U.S. 241, 251, 88 S. Ct. 391, 19 L. Ed. 2d 444 (1967) (citing McNeese v. Board of

Education, 373 U.S. 668, 673, 83 S. Ct. 1433, 10 L. Ed. 2d 622 (1963)). Seealso England v.

Louisana State Board of Medica Examiners, 375 U.S. 411, 415-416, 84 S. Ct. 461, 11 L. Ed. 2d

440 (“recognition of therole of state courts asthe find expositors of tate law implies no disregard for
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the primacy of the federd judiciary in deciding questions of federa law.”); Turner v. City of Memphis,

369 U.S. 350, 82 S. Ct. 805, 7 L. Ed. 2d 762 (1962) (holding abstention was inappropriate and the
federd court was the proper forum for challenging a statute’ s conditutiondity). Plaintiffs assertionsin
the present case implicate fundamenta congtitutional rights and alege serious substantive and
procedural due process violations. It would be ingppropriate for this court to abstain.
1. Bullmen
Federd courts should abstain when state court interpretation of an unsettled state law would
negate the need to resolve afedera condtitutional issue. See Pullman, 312 U.S. at 498. The meaning

of “unsettled state law” was darified in Hawaii Housng Authority v. Midkiff, 467 U.S. 229, 104 S.

Ct. 2321, 81 L. Ed. 2d 186 (1984). The Court explained that abstention is not mandated merely
because a state court could potentidly rule in such away as to render resolution of the federa
condtitutional question unnecessary. Seeid. at 237.
In the abgiract, of course, such possibilities dways exist. But the rlevant inquiry is not whether
there is abare, though unlikely, possbility that state courts might render adjudicetion of the
federal question unnecessary. Rather, ‘[w]e have frequently emphasized that abstention is not
to be ordered unless the statute is of an uncertain nature, and is obvioudy susceptible of
limiting congtruction.”
Id. (quoting Zwickler, 389 U.S. at 251, n. 14). Ci. Fredav. Lavine, 494 F.2d 107 (2d Cir. 1974)
(holding that abstention is appropriate where the state courts have been willing to interpret statutes
when lower courts have expressed difficulty with confusing Satutory schemes.).
Inthe ingtant case, it is unlikely that the New Y ork courts would make aruling that caused the

federd congdtitutional issue to evaporate. The child remova processislong, potentidly taking many

months before the Family Court will determine whether a child should be returned to her mother. A
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parent’s desire to have her children returned quickly often leads to the mother being forced to follow
the ingructions of ACS workers, to avoid arduous court proceedings. Even assuming that a state
tribuna would eventudly have an opportunity to interpret the relevant statutes, the likely harm to the
plaintiffs from the delays and lack of effective representation is“so serious ... asto tip the balance in

favor of speedy resolution in the federa court.” Dempsey v. McQueeney, 387 F. Supp. 333, 339

(D.R.I. 1975).
2. Burford

Burford v. Sun Qil Co., 319 U.S. 315 (1943), does not control. Burford abstention is

appropriate in cases where there are “ difficult questions of state law bearing on policy problems of
substantia public import whose importance transcends the result in the case then at bar” and when the
“exercise of federd review of the question in a case and in Smilar caseswould be disruptive of Sate
efforts to establish a coherent policy with respect to a matter of substantia public concern.” People

United for Children, Inc. 108 F. Supp. 2d at 288 (quoting New Orleans Public Serv., Inc. v. Council

of the City of New Orleans, 491 U.S. 350, 361, 109 S. Ct. 2506, 105 L. Ed. 2d 298 (1989)).

The court of gppedls for the Second Circuit, in Bethpage L utheran Services, Inc. v. Weicker,

965 F.2d 1239 (2d Cir. 1992), and again in Hachamovitch v. DeBuono, 159 F.3d 687 (1998),

discussed three factors in determining whether Burford abstention was appropriate: “the degree of
specificity of the state regulatory scheme, the necessity of discretionary interpretation of state statutes,
and whether the subject matter of the litigation istraditionaly one of state concern.” Bethpage

Lutheran Sarvices, Inc., 965 F.2d at 1243; See dso Hachamovitch, 159 F.3d at 697.
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None of these factors prevents exercise of jurisdiction in the present case. As one court
explained, “the ate scheme governing child removals is not sufficiently complex to require

abgtention.” People United for Children, Inc. 108 F. Supp. 2d at 289. The “rules and procedures

governing various stages of proceedings to remove a child ... ‘ contain no broad terms requiring

interpretations by a sate agency or expertsinthefield.’” Id. at 289 (quoting Planned Parenthood of

Dutchess-Ulgter Inc v. Steinhaus, 60 F.3d 122, 127 (2d Cir. 1995)). “[T]his Court is perfectly

cgpable of interpreting and gpplying [the rules] to the facts of this case.” People United for Children,

Inc. 108 F. Supp. 2d at 289. The fact that a state court provides a competent forum for determining
the condtitutionaity of state regulationsis not by itsef a ground for abstention. See Procunier v.

Martinez, 416 U.S. 396, 401, 94 S. Ct. 1800, 40 L. Ed. 2d 224 (1974), overruled on other grounds

by Thornburgh v. Abbott, 490 U.S. 401, 109 S. Ct. 1874, 104 L. Ed. 2d 459 (1989) (citing

Wisconsin v. Condantineau, 400 U.S. 433, 439, 91 S. Ct. 507, 27 L. Ed. 2d 515 (1971)). Inthe

present case, the urgent need to confront longstanding widespread violations of congtitutiona rights

outweighs the state interest in dealing with the mother on a case-by-case basis. But ¢f. Moore v.

Sms, 442 U.S. 415,99 S. Ct. 2371, 60 L. Ed. 2d 994 (1979) (holding abstention was appropriate
because of the date interest in child welfare and because the plaintiffs had the opportunity to present
their federd dlamsin state court). Lack of complexity and ambiguity in the Satutory scheme weighs
againg abgtention.

3. Y ounger

In Y ounger v. Harris, 401 U.S. 37 (1971), the Supreme Court held that federal courts should

abgtain from hearing cases where there is a pending state litigation that will be disrupted by the federd
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auit; an important state interest isimplicated; and the plaintiff has an opportunity to pressits

conditutiona clamsin the state proceeding. See Samuelsv. Mackdl, 401 U.S. 66, 91 S. Ct. 764, 27
L. Ed. 2d 688 (1971) (holding that Y ounger gppliesto injunctive relief aswell as declaratory relief).

See a0 Huffman v. Pursue, Ltd., 420 U.S. 592, 604-05, 95 S. Ct. 1200, 43 L. Ed. 2d 482 (1975)

(Younger gppliesto noncrimind judicid proceedings involving important sate interests).

While in the ingtant case some of the class members are il involved with state proceedings,
this court is not being asked to interfere with those cases. Rather, the injunctive relief this court grants
targets genera ACS practices. See Marisol, 929 F.Supp at 689 (“ Because none of the plaintiffsin the
ingtant case are improperly chalenging a state court proceeding through the federd courts, the
Y ounger abstention doctrine is ingpplicable to the ingtant case.”). The preliminary injunction in the
present case makes this noninterference clear. See F. Supp. 2d ___, 2002 WL 99806 at * 11
(E.D.N.Y. 2002). Thewdfare of children isanimportant State interest. See Moore 442 U.S. 415;

Neustein v. Orbach, 732 F. Supp. 333 (E.D.N.Y. 1990). It cannot be vindicated by violating the

Federd Condtitution. Loca issues do not predominate. As dready noted, the nature of the child
remova process makesit unlikely that a state court will rule on the condtitutiona issue. Any ACS
policy or practice that violates amother’ srights is unlikely to be the focus of a Family Court hearing.

SeedsoLaShawn A. v. Kdly, 990 F.2d 1319 (D.C. Cir. 1993) (holding that proceedingsin the

Family Divison would be an ingppropriate forum to adjudicate clams of due process violations by the
Didrict of Columbia Department of Human Services). Much of the harm that has been inflicted on
mothers and children aready described in Part 111.B, infra, and elsewhere in this manuscript has

occurred in the absence of afina order of disposition by the Family Court. The ordinary avenue of
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apped from a date court decision is not a viable method of protecting these plaintiffs rights.

McTeague v. Sosnowski, 617 F.2d 1016, 1021 (3d Cir. 1980) (“If deference to the state proceeding
means that she will be unable to raise her concerns, abstention may be ingppropriate.”). Since parent-
child relationships are being harmed by unnecessary removadls, there isa specid urgency that weighs

againg abstention. See Sanley v. lllinais, 405 U.S. 645, 92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972).

4. Rooker-Fadman

Defendants rely on the Rooker- Feldman doctrine, asserting that this court does not have

jurisdiction over plaintiffs cdams. Under Rooker- Feldman, a doctrine taken from Rooker v. Fiddlity

Trugt Co., 263 U.S. 413, 27 S. Ct. 58, 68 L. Ed. 362 (1923), and District of Columbia Court of

Appedsv. Feldman, 460 U.S. 462, 103 S. Ct. 1303, 75 L. Ed. 2d 206 (1983), afederal court may

not exercise jurisdiction over a plaintiff’s clamsif doing so would result in the reversal or modification
of astate court decison. See Hachamovitch, 159 F.3d 687 (the district court had jurisdiction over a
claim that attacked state agency procedures, and not the find decisions of the state court); Storck v.

Suffolk County Dep't of Soc. Services, 62 F. Supp. 2d 927 (E.D.N.Y. 1999) (a constitutional

chalenge to aFamily Court Act provision was properly adjudicated by the federd digtrict court).

Rdief inindividud casesisnot being sought in thiscdass action. Cf. Murray v. Adminidration

for Children’s Services, 1999 WL 33869 (S.D.N.Y. 1999) (holding the federa court did not have the

jurisdiction to hear case chalenging a Family Court remova decision). Plaintiffs are not seeking

modification or reversal of any prior state court decisions. Rather, they are asking for prospective

relief targeted solely at the general practices and procedures of ACS. Rooker-Feldmanis no bar to

this court’s adjudication of plaintiffs clams.
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B. Section 1983

Section 1983 of Title 42 of the United State Code provides a cause of action “againgt any
person who, acting under color of state law, deprives another of aright, privilege, or immunity secured
by the Condtitution or other laws of the United States.” Sykesv. James, 13 F.3d 515, 519 (2d Cir.
1993). Municipdities and other loca governments are persons to whom Section 1983 gpplies, the

Eleventh Amendment does not bar such suits. Monell v. Dep't of Soc. Serv. of City of N.Y., 436

U.S. 658, 690, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). In order to prove municipa liability,
plaintiffs are required to demongrate an officia policy or custom that subjects the plaintiffs to adenid

of aconditutiond right. Batistav. Rodriguez, 702 F.2d 393, 397 (2d Cir. 1983).

In its most smple form, municipa policy can be discovered in officia statements of policy.
Policy can dso be gleaned from the statements or actions of policy-making officids. See Rookard v.

Hedlth and Hospitals Corp., 710 F.2d 41 (2d Cir. 1983). Policy is effectively made by “governmental

‘custom,” even though that custom has not received forma gpprova through the body’s officid
decison-making channels” Mondl, 436 U.S. a 691. “So long as the discriminatory practices of city
officids are persistent and widespread, they ‘ could be so permanent and well-settled’ as to condtitute

a‘custom or usage’ with force of law[.]” Sorlucco v. N.Y. City Police Dept., 971 F.2d 864, 870-71

(2d Cir. 1992).
A finding of officia policy may be predicated upon “the falure to train [when it] amounts to

deliberate indifference to the rights of those with whom the state officid will comein contact with.”

Y oung v. County of Fulton, 160 F.3d 899, 903 (2d Cir. 1998) (quoting City of Canton v. Harris, 489

U.S. 378, 388, 109 S. Ct. 1197, 103 L. Ed. 2d 412 (1988)). Indiciademonsirating failureto train
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include a policymaker’ s knowledge that employees will confront a given Stuation when training or
supervison will reduce the likelihood of employees mishandling the Situation leading to condtitutiond
violations and the wrong choice by the ... employee will frequently cause the deprivation of acitizen's
conditutiond rights” 1d. (internal citations and quotation marks omitted). Lack of adequate training
and supervison of ACS employees leading to condtitutiond violationsis at the heart of the present
case.

Thisaction originaly included actions for monetary, injunctive, and declaratory relief against
numerous named defendants and the City of New Y ork, pursuant to Section 1983 of Title 28 of the
United States Code. For class certification purposes, the claims for money damages were severed,
leaving only the clamsfor injunctive and declaratory relief to be consdered. The claimisnow
essentially aclam againg the City. State officids are parties because of the State policies setting rates
and caps on compensation for 18-B attorneys that result in adenid of condtitutiona rights to abused
mothers who are separated from their children. The individua defendants are not targeted for
individud injunctive or declaratory rdief. Theissue of qudified immunity which often accompanies
Section 1983 clamsis not pertinent. It is generd City and State policy that is centrd to the case.

C. Condtitutiond Clams

1. Fourteenth Amendment
The Due Process Clause of the Fourteenth Amendment to the United States Condtitution
provides that no State shal “deprive any person of life, liberty, or property, without due process of
law.” The point of departure of any Fourteenth Amendment inquiry in which adeprivation isdleged is

to identify whether the interest the State dlegedly infringed is a condtitutionaly recognized liberty
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interest. Here, the subclasses contend that ACS s practices have interfered with both the mothers
and ther children'sliberty interest in familid integrity, and the mothers' rights to direct the upbringing of
their children.

“Choices aout marriage, family life, and the upbringing of children are anong associaiond
rights the Court has ranked of ‘basic importance in our society,’ ... rights sheltered by the Fourteenth

Amendment againgt the State' s unwarranted usurpation, disregard, or disrespect.” M.L.B.v. S.L.J,

519 U.S. 102, 116, 117 555, 136 L. Ed. 2d 473 (1996). The Supreme Court has deemed a
person’ s right to conceive and raise children to be one of the “basic civil rights of man.” Stanley, 405
U.S. a 652. It hasfound “plain beyond the need for multiple citation” that these interests * undeniably

warrant deference and, absent a powerful countervailing interest, protection.” Lasster v. Dep't. Of

Soc. Servs,, 452 U.S. 18, 27, 101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981) (quoting Stanley, 405 U.S.
at 651). The court of appedsfor the Second Circuit has smilarly held it to be “beyond
peradventure’ that the “existence of a private redm of family life which the Sate cannot enter hasits

source not in date law, but in the intringc human rights ...” Duchesne v. Sugarman, 566 F.2d 817, 824

(2d Cir. 1977) (internal citations and quotation marks omitted).

Thisinterest is not only a core vaue of American society and condtitutiond law, but dsois
protected by internationa law. Internationd law instruments, of which the United States is a party and
sgnatory, make clear that the state must use extreme care when making decisions which could

thresten familid integrity. One of these indrumentsis the Universa Declaration of Human Rights

(UDHR). The UDHR is*an authoritative statement of the international community.” Filatigav. Pena-

Irda, 630 F.2d 876, 883 (2d Cir. 1980). It was promulgated in large part at the United States
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indstence, and has been used extensively by United States courts in determining the scope of

internationally guaranteed rights. See Beharry v. Reno, 2002 WL 92805 (E.D.N.Y. Jan. 22, 2002)

(providing history of UDHR, including efforts of United States in its adoption, and list of cases utilizing
UDHR). Article 12 of the UDHR provides that “no one shdl be subjected to arbitrary interference
with his privacy, family, home or correspondence’ and Article 16 sates thet “the family is the natura
and fundamenta group unit of society and is entitled to protection by society and the State” Similar
provisions are found in the International Covenant on Civil and Politica Rights (ICCPR), which has
been sgned and ratified by the United States (subject to reservations), and in the Convention on the
Rights of the Child (CRC), which the United States has signed and which some courts have found to
be evidence of customary internationa law and as such, binding in United States courts. See ICCPR
Art. 17 (“No one shdl be subjected to arbitrary or unlawful interference with his ... family”); ICCPR
Art. 23 (“The family isthe natural and fundamenta group unit of society and is entitled to protection by
society and the State”); CRC Preamble (“ The family, as the fundamenta group of society and the
natural environment for the growth and well-being of al its members and particularly children, should
be afforded the necessary protection and assistance [and)] the child ... should grow up in afamily
environment.”); CRC Art. 7 (achild has “asfar as possible, the right to know and be cared for by his
or her parents.”); Beharry, supra (these provisons of CRC have the force of customary internationa
law); The Nereide, 13 U.S. (9 Cranch) 388, 423, 3 L. Ed. 679, 780 (1815) (customary international
law is enforceable in United States courts).

The condtitutiond right of families againg date interference in their affairsis buttressed by a

number of factors. Fird, individuas have a congtitutiondly protected interest in decisonsinvolving the
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formation of afamily, including marriage and procregtion. See, eq., Loving v. Virginia, 388 U.S. 1,

12,87 S. Ct. 1817, 18 L. Ed. 2d 10 (1967); Griswold v. Connecticut, 381 U.S. 479, 485, 85 S. Ct.
1678, 14 L. Ed. 2d 510 (1965). Second, parents have a congtitutionally protected interest in the

control and raisng of their children without State interference. See, eq., Parchamv. JR., 442 U.S.

584,99 S. Ct. 2493, 61 L. Ed. 2d 101 (1979) (parent’ sright to make decisonsinvolving child's

medica treatment); Pierce v. Society of Sigers, 268 U.S. 510, 45 S. Ct. 571, 69 L. Ed. 1070 (1925)

(parent’ sright to make decisonsinvolving a child's education); Meyer v. Nebraska, 262 U.S. 390, 43

S. Ct. 625, 67 L. Ed. 1042 (1923) (liberty guaranteed by the Fourteenth Amendment includes the
right to establish ahome and bring up children). Third, family members have an interest in being

together. Members of families have a congtitutiond interest in familia integrity, or put more plainly, an

right not to be forcibly separated. Quilloin v. Walcott, 434 U.S. 246, 255, 98 S. Ct. 549, 54 L. Ed.
2d 511 (1978) (“*We have little doubt that the Due Process Clause would be offended ‘[if] a State
were to attempt to force the breakup of anatura family, over the objections of the parents and their
children, without some showing of unfitness and for the sole reason that to do so was thought to bein

the children's best interest.””) (quoting Smith v. Organization of Foster Famiilies, 431 U.S. 816, 862-

63, 97 S. Ct. 2094, 53 L. Ed. 2d 14 (1977) (Stewart, J., concurring in judgment)).
The“right of the family to remain together without the coercive interference of the avesome

power of the state’ is “the most essentid and basic agpect of familid privacy.” Duchesne, 566 F.2d at

825. Yet plantiffs have shown that ACS has consgently violated this right of family integrity.
Thisinterest in not being forcibly separated by the Sate is shared by parents and children. See

Duchesne, 566 F.2d at 825 (“This right to the preservation of family integrity encompassesthe
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reciproca rights of both parent and children. It isthe interest in the companionship, care, custody and
management of his or her children, and of the children in not being didocated from the emotional
attachments that derive from the intimacy of daily association with the parent.”) (internd citations and
quotations omitted).

A biologica reationship between mother and child generates these rights — though this
relationship is not the sole predicate for such rights. “There can be no question that the liberty interest
in family privacy extends to amother and her naturd offspring ...." Duchesne, 566 F.2d at 825.

Other familid relationships o receive condtitutiona recognition. See Moorev. City of East
Clevdand, 431 U.S. 494, 504, 97 S. Ct. 1932, 52 L. Ed. 2d 531 (1977) (“Oursis by no meansa
tradition limited to respect for the bonds uniting the members of the nuclear family. The tradition of
uncles, aunts, cousins, and especialy grandparents sharing a household along with parents and children
has roots equally venerable and equally deserving of condtitutional recognition.”); Organization of
Foger Familiesfor Equality & Reform, 431 U.S. at 843 n. 49 (noting that the Court had previoudy
used the term "parent,” in the context of family integrity, to include an aunt who was dso a child's "legd
cudtodian”). The relationship may dso have its genesisin adoption or even in long-term custody.

A permanent termination of the parent-child relationship represents the nadir in destruction of
the family integrity interest. See Santosky, 455 U.S. a 753. Even atemporary separation can be

destructive; it triggers condtitutional protections. See Tenenbaum v. Williams, 193 F.3d at 594 (even

atemporary remova of achild “depriv[eg] the parents of the care, custody, and management of their

child” so that judicid authorization is necessary unless the child isimmediatedly threastened with harm);

Southerland v. Giuliani, 4 Fed. Appx. 33, 36 (2d Cir. 2001) (reversing the dismissa of aclaim against
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ACSinvolving atemporary remova and noting “We have never required — as the digtrict court
gpparently did —that parentd rights be completely or permanently terminated in order for condtitutiona
protections to apply.”) (unpublished opinion). Cf. Santosky, 455 U.S. at 759 (*When the State
initiates a parentd rights termination proceeding, it seeks not merdly to infringe that fundamenta liberty

interest, but to end it.”); Strail v. Dept. of Children, Y outh and Families of the State of Rhode ISand,

62 F. Supp. 2d 519, 526 (D.R.1. 1999) (“[T]he Supreme Court has afforded protection against
temporary deprivationsin the parent-child relationship as part of the right to family integrity.”).
Parents fundamentd interest in their authority to control the raising of their childrenis

adversaly denigrated by forced separation. See, e.q., Wisconsn v. Yoder, 406 U.S. 205, 232, 92 S.

Ct. 1526, 32 L. Ed. 2d 15 (1972) (“The history and culture of Western civilization reflect a strong
tradition of parental concern for the nurture and upbringing of their children.”); Parham, 442 U.S. at
602 (*Our jurigorudence historically has reflected Western civilization concepts of the family as a unit
with broad parenta authority over children.”). “[I]t cannot now be doubted that the Due Process
Clause of the Fourteenth Amendment protects the fundamenta right of parents to make decisons

concerning the care, custody, and control of their children.” Troxd v. Granville, 530 U.S. 57, 120 S.

Ct. 2054, 147 L. Ed. 2d 49 (2000). In Troxd, the Court struck down a Washington statute which
alowed dtate courts to rule on petitions by nonparental persons for visitation rights by referenceto a
court determination of the “best interests of the child”, without necessarily considering the parent’s
postion. 1d. a 67. A plurality of the Court held that “the Due Process Clause does not permit a State
to infringe on the fundamentd right of the parents to make child rearing decisons smply because a

state judge believes a‘ better’ decison could be made.” |Id. at 72-73. Because the “sweeping
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breadth” of the Statute was sufficient grounds to find it uncondtitutiond, the Court explicitly left
undecided the question of whether the state was required to show harm or potential harm to a child
before overcoming a parental decison on what was in the best interest of the child. 1d. at 73.

These rights of family integrity and parenta authority are, in the parlance of due process,
fundamenta liberty interests. When afundamentd liberty interest is at stake, there are two potentia
tracks of Fourteenth Amendment analysis. procedura due process and substantive due process.
Where parents are dleging that the state has unlawfully separated them from their children, both tracks

must be analyzed. See Tenenbaum, 193 F.3d at 592, 599 (1999); KiaP. v. Mclintyre, 2 F. Supp. 2d

a 290 (“Theliberty interests of parent and child in continued care and companionship has both
procedural aswell as substantive dements. Accordingly, the Second Circuit, asreflected by van

Emrik and Gattleib, has typically undertaken discrete procedural and substantive due process

andysis”), af’d. 235 F.3d 739 (2d Cir. 2000).

Procedura due process requires the government to abide by certain procedura rules so that it
deliberates carefully and gives the affected an effective right opportunity to contest the decision before
it is made and the rightholder’ s protected interest isinfringed. Procedura due processis designed to
reduces the possibility thet the government will infringe on protected interests unnecessarily. KiaP. v.
Mclntyre, 235 F.3d at 759 (“[P]rocedura due process rules are shaped by the risk of error inherent

in the truthfinding process as applied to the generdlity of cases”) (quoting Mathews v. Eldrige, 424

U.S. 319, 344, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976)). If the government obeys the rules and
nonetheless determines that it is necessary to infringe on the interest, that decision is respected.

Procedurd due process examines the means by which an outcome is obtained.
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Substantive due process comes into play where, regardless of the procedures followed, a
governmenta decision or action is so contrary to afundamentd right that it cannot be countenanced.

See Danidsv. Williams, 474 U.S. 327, 331, 106 S. Ct. 662, 88 L. Ed. 2d 662 (1986) (substantive

due process rights bar “certain government actions regardless of the fairness of the procedures used to
implement them.”). Substantive due process depends upon the outcome itself.
a Procedural Due Process

In aprevious case involving the same named defendant, the court of apped s for the Second
Circuit held that even temporary removals by the state threaten the familia association interests of
parents, and thus must satisfy requirements of procedura due process. The court held that

If the danger to the child is not so imminent that there is reasonably sufficient time to seek prior

judicid authorization, ex parte or otherwise, for the child’s remova, then the circumstances are

not emergent; thereis no reason to excuse the absence of the judiciary’s participation in

depriving the parents of the care, custody, and management of their child.
Tenenbaum, 193 F.3d at 594. The court emphasized that “[€]mergency circumstances mean
circumgances in which the child isimmediately threatened with harm. The mere possibility of danger is
not enough.” 1d. at 594 (quotations and citations omitted).

The government must be able to show “an objectively reasonable bass’ for deciding the child

isimmediady threatened with harm to jugtify remova from the mother without prior judicia

authorization. See, e.q., Gottlieb v. County of Orange, 84 F.3d 511, 516 (2d Cir. 1996). See als0

Croft v. Westmoreland County Children & Y outh Servs,, 103 F.3d 1123, 1126 (3d Cir. 1997)

(requiring “objectively reasonable’ groundsto judtify remova). A corollary of thisruleisthat the

government must conduct sufficient investigation into the alleged neglect or abuse to establish an
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objectively reasonable bdlief that the mother has abused her child. See, e.q., Croft, 103 F.3d at 1126
(holding that the child welfare agency must independently corroborate areport of abuse from an
anonymous informant in order to separate a child and parent); Strail, 62 F. Supp. 2d at 529 (“the due
process clause will certainly be offended if children are taken away from their parents without sufficient
investigation.”). The Supreme Court has required the states provide individua hearings to ascertain
unfitness rather than relying on presumptions about categories of people. See Stanley, 405 U.S. at
656-58.

“[L]iability may be imposad only when the [individud] decision by [a] professond issuch a
substantia departure from accepted professiond judgment, practice, or standards as to demonstrate
that the person responsible actudly did not base the decision on such ajudgment.” Y oungberg v.

Romeo, 457 U.S. 307, 323, 102 S. Ct. 2452, 73 L. Ed. 2d 28 (1982); see Society for Good Will to

Retarded Children, Inc. v. Cuomo, 737 F.2d 1239 (2d Cir. 1984) (taking arestrictive view of what is

required to depart from professional judgement); Thomas by Brooks v. Flaherty, 902 F.2d 250, 252

(4™ Cir. 1990) (treatment of mentally retarded “substantially departed from accepted professiona
standards’). Here, the widespread departure from accepted standards conducted by employees and
leaders of ACS is S0 patent asto satisfy even the drict andysis of the Y oungberg line, assuming
arguendo that doctrine is even applicable.

Where two parents have an interest in the care and custody of a child, evidence that one has
abused the child does not deprive the non-abusing parent of her familia rights. “A non-abusing parent
clearly retains some rights in her child’s custody, athough these may be contingent on separating the

child from the abuser.” Yuan v. Rivera, 48 F. Supp. 2d 335, 346 (S.D.N.Y. 1999). There may be
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unusud circumstances where a brief emergency remova of afew hours or aday is necessary while the
agency sorts out who has abused whom. See, Tenenbaum, 862 F. Supp. at 978-79 (E.D.N.Y. 1994)
(holding that an investigative remova that |asted less than aday did not infringe on the non-abusive
parent’ sfamilid rights). But if an agency removes or unnecessarily delays the return of achild of a
mother againgt whom it has no evidence of abuse or neglect, on the grounds that the father is abusive,
the mother’ s procedural due process rights have been infringed.

Procedurd due process aso gives rise to aright to gppointed counsel in some instancesin
Family Court. In Lassiter, 452 U.S. at 31-32, the Supreme Court determined that some, but not al,
casesinvolving termination of parentd rights in Family Court supported a congtitutiond right to have
counsel appointed. The Court based it’s decisions on the three factorsiit set out in Mathews v.
Eldridge: “Firg, the private interest that will be affected by the officid action; second, therisk of an
erroneous deprivation of such interest through the procedures used, and the probable vaue, if any, of
additiond or subgtitute procedurd safeguards, and finaly, the Government'sinterest, including the
function involved and the fiscal and adminigtrative burdens that the additiona or substitute procedura

requirement would entail.” Mathews v. Eldridge, 424 U.S. at 335. See d0, 4., Santosky, 455 U.S.

745 (1982); KiaP., 235 F.3d at 759.

The Court in Lassiter determined that the private interest againgt remova without counsel was
extremely great (although not as great as persond liberty), but believed that erroneous deprivations
were unlikely because the State shared an interest in a correct decision with the parent. Nevertheless,

the complexity of proceedings or incapacity of respondents would sometimes, but not dways, be high

enough that assistance of counsal would be necessary to avoid erroneous decisions. Lassiter, 453
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U.S. at 3L

Because the Court could not “say that the Contitution requires the gppointment of counsd in
every parenta termination proceeding, ... [it l&ft] the decision whether due process calsfor the
gppointment of counsd for indigent parents in termination proceedings to be answered, in the first
instance by the tria court, subject, of course, to appellate review.” 1d. at 31-32. The Court applied
itstest to the case of Ms. Lasster, and found that atrial court did not err in refusing to grant her
counsd. 1d. at 33. Among the factors the court considered in reaching this decison were that “the
case presented no specidly troublesome points of law, either procedurad or subgtantive,” “the weight
of evidence that she had few sparks of interest [in her son| left were sufficiently grest that the presence
of counsdl for Ms. Lassiter could not have made a determinative difference,” and she had made a
“plain demondtration that she [was| not interested in attending [the] hearing.” 1d. at 33. Chief Justice
Burger, who joined the Court’s opinion, authored a brief concurrence in response to the argumentsin
the dissent in which he “emphasized] . . . [t]he purpose of the termination proceeding at issue here
was not ‘punitive.”  On the contrary, its purpose was protective of the child's best interests” 1d. at
34-35 (Burger, C.J.,, concurring) (citations omitted, emphasisin origind). 1t need hardly be added that
by counsdl the Supreme Court was referring to effective counsdl.

The right to gppointed counsa when necessary for due processis aright to effective counsd.

See Harring v. Egtdle, 491 F.2d 125, 127 (5™ Cir. 1974) (“We interpret the right to counsdl asthe

right to effective counsd.”) (quoting McKennav. Ellis, 280 F.2d 592, 599 (5™ Cir.1960)). In pardld

lines of cases, the Supreme Court has recognized the government’ s obligation, in certain Stuations, to

provide counsdl to satisfy due process as required by the Fourteenth Amendment, see, e.q., Gideon v.
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Wainwright, 372 U.S. 335 (1963) (the Fourteenth Amendment right to due process requires that an
indigent defendant in felony tria be gppointed counsd); Vitek v. Jones, 445 U.S. 480 (1980) (indigent
prisoners whom the State wished to treet as mentaly ill have right to gppointed counsdl); Gagnon v.
Scarpdli, 411 U.S. 778 (1973) (right to appointed counsel for indigents in some probation-revocation

hearings); Douglas v. Cdifornia, 373 U.S. 905 (1963) (State providing appedls as of right must

gppoint counsd for indigent defendant’ s in those appeds), and the government’ s obligation not to

impair the effectiveness of counsd under the Sixth Amendment, see, e.g., Cuyler v. Sullivan, 446 U.S.

335 (1980) (States may not conduct trids in away that uncongtitutionally impairs a defendant’ s right

to effective counsd); Geders v. United States, 425 U.S. 80 (1976) (court order denying defendant the

right to consult with counsel during a seventeen hour recess impaired defendant’ s right to effective

assstance of counsdl); Herring v. New York, 422 U.S. 853 (1975) (statute allowing judge in non-jury

crimind tria to deny counsd the opportunity to give closing satements unconditutiondly denies

defendant the right to effective assstance of counsdl) Brooks v. Tennessee, 406 U.S. 605 (1972)

(court procedures that requires defendant, if testifying, to testify before any other defense witnesses,
uncondtitutionally impairs counsd’ s ability to effectively assst defendant); Ferguson v. State of
Georgia, 365 U.S. 570 (1961) (court rules denying defendant the right to take the stand and be
questioned by his attorney uncongtitutionaly impairs the right to effective assistance of counsdl);

Holloway v. Arkansas, 435 U.S. 475 (1978) (defendant’ s right to effective counsd includes the right

to be represented by an attorney who does not have a conflict of interest and notifies the court of the
exigence of the conflict). It follows that, where the government is under a due process obligation to

gppoint counsd, it cannot do so in away that Sructurd impedes the ability of the counsd to effectively
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represent their clients. See Opie v. Meacham, 293 F. Supp. 647, 650 (D.C. Wyo. 1968) (“ The state

is responsible under the due process requirement contained in the Fourteenth Amendment to protect
an accused' sright to have the effective assstance of competent counse.”).

Ordinarily, clams of ineffective representation are dedlt with on an individudized bass after the
fact, because a person must show deficient performance by counsd and actud preudice arisng from

that deficiency. See Strickland v. Washington, 466 U.S.668, 687 (1984); id. a 690 (“a court

deciding an actud ineffectiveness clam must judge the reasonableness of counsdl’s challenged conduct
on the facts of the particular case, viewed as of the time of counsdl's conduct.”). But where the Sate
imposes systemic barriers to effective representation, prospective injunctive relief without

individudized proof of injury is both necessary and appropriate. See Bgamin v. Fraser, 264 F.3d 175

(2d Cir. 2001) (No “actud injury” need be shown where prospective injunctive relief is designed to
remedy systemic Sixth Amendment violations caused by prisons’ attorney vistation policies); see also
Strickland, 466 U.S. 692 (“In certain Sixth Amendment contexts, pregjudice is presumed. Actua or
congructive denid of the assistance of counsdl atogether is legdly presumed to result in prejudice. So
are various kinds of date interference with counsdl's assstance.”); U.S. v. Cronic 466 U.S. 648, 659-
60 (1984) (where circumstances are present that “ although counsdl is available to assst the accused
during trid, the likelihood that any lawyer, even afully competent one, could provide effective
assigtance is so smdl that a presumption of prejudice is appropriate without inquiry into the actud
conduct of thetrid. “).

The appropriate test for determining whether the system for gppointed counsdl is adequate

should be whether counsel S0 gppointed are “reasonably likely to render ... reasonably effective
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assigance.” See Hering, 491 F.2d & 127. Ordinarily, there is a presumption that counsdl will fulfill

their professond obligations in a competent and effective manner. See, e.q., Strickland, 466 U.S. at

688 (1984) (In actud ineffectiveness claims, there is a presumption that counsdl has “rendered
adequate assstance and made al significant decisons in the exercise of reasonable professiond
judgment.”). A system for appointed counsd may only be chalenged successtully if the evidence
demondtrates that the system itsalf so greetly hinders the effectiveness of the counsd it gppoints that
this presumption is based on an unbelievable hypothesis of competence..

Where—asin New Y ork — the State itself determines that procedural due process requires
counsd for theindigent asit isin New Y ork then the maiter is not one that can be handled by ad hoc
trid judge denids of counsel. Equd protection of dl like litigants demands that they be treated in the
same way by the State. By undertaking to supply counsd, it engages to provide attorneys who will do
their job aslitigators.

b. Substantive Due Process
Substantive due process rights bar “ some government actions regardless of the fairness of the

procedures used to implement them.” Danidsv. Williams, 474 U.S. at 331,

The precise standard gpplicable in this Circuit to evauate a substantive due process clam for
ligbility against a state officer for apast act isnot clear. 1n 1999, two cases addressed thisissue —
both involved clams that ACS officers uncondtitutionaly removed a child.

In Tenenbaum, the court opined that officia conduct “without any reasonable judtification in

the service of alegitimate governmenta objective,” violated substantive due process Tenenbaum, 193

F.3d at 600. Citing County of Sacramento v. Lewis, 523 U.S. 833, 118 S. Ct. 1708, 140 L. Ed. 2d
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1043 (1998), the Tenenbaum pand held that an officid’ s conduct must be “ shocking, arbitrary, and
egregious’ to violate substantive due process.

Wilkinson set what some may argue is adightly lower standard for ACS action, that achild
welfare investigation “ passes condtitutional muster provided smply that case workers have a
reasonable basis for thair findings of abuse.” Wilkinson v. Russl, 182 F.3d 89, 104 (1999) (internal

citations and quotations omitted); see also Van Emrik, 911 F.2d at 866.

Regardiess of whether these two tests — “reasonable judtification” or “reasonable bass’ —
require different levels of review or are merdy different articulations of the same standard, both panels
of the court of appedswere clear that the tests were meant to be deferentid. The Wilkinson panel
explained that the “unusudly deferen[tid]” test gpplies because, when reviewing individua removas,
the court must be “especidly sendtive to the pressurized circumstances routingly confronting case
workers, circumstances in which decisions between *difficult dternatives often need to be made on
the bagis of limited or conflicting information.” Wilkinson, 182 F.3d at 105. Similarly, the Tenenbaum
pand noted that “the paramount importance of the child's well-being can be effectuated only by
rendering State officias secure in the knowledge that they can act quickly and decigvely in urgent
Stuations and that the law will protect them when they do ....” Tenenbaum, 193 F.3d at 595.

In County of Sacramento, which the Tenenbaum pand relied upon, the Supreme Court

observed that thereis a key distinction between the substantive due process standard that should
control legidative acts and that which should be applied to the specific acts of an officid. “While due
process protection in the substantive sense limits what the government may do in both itslegidétive

and its executive capacities, criteriato identify what isfataly arbitrary differ depending on whether it is
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legidation or aspecific act of agovernmentd officer that isat issue” County of Sacramento, 523 U.S.

at 846 (interna quotations omitted).

The “conscience-shocking” standard that the Court gpproved in Country of Sacramento, and

which the Tenenbaum pane apparently applied, is an explication of the standard that is applicable to
the “ pecific act of agovernment officer.” 1d. The Court explained that this relaxed control was
moativated by an unwillingness to turn the Fourteenth Amendment into a catch-al cause of actionin
tort.

[W]e have made it clear that the due process guarantee does not entail a body of congtitutional
law imposing ligbility whenever someone cloaked with state authority causes harm. In Paul v.
Davis, 424 U.S. 693, 701, 96 S. Ct. 1155, 1160-1161, 47 L. Ed. 2d 405 (1976), for
example, we explained that the Fourteenth Amendment is not a‘font of tort law to be
superimposed upon whatever systems may aready be administered by the States,” and in
Danidsv. Williams, 474 U.S,, at 332, 106 S. Ct., at 665, we reaffirmed the point that [o]ur
Condtitution dedls with the large concerns of the governors and the governed, but it does not
purport to supplant traditiona tort law in laying down rules of conduct to regulate liability for
injuries that attend living together in society.

County of Sacramento, 523 U.S. at 848 (interna quotation marks omitted).

In congdering the condtitutiondity of policy or practice of a Sate agency rather than the
specific acts of individud officers, it is gppropriate to apply the higher standard and dricter analyss

that is applied to legidation. See Dunn v. Fairfidd High School, 158 F.3d 962, 964-66 (7 Cir.

1998) (applying the executive action standard to review claims challenging specific acts by school
officias againg two students, but applying legidative sandard to review clams chalenging the school’s
written disciplinary classfications and pendty structure). Aswith legidative decison-making, an
agency policy is presumed to be the product of reasoned ddliberation by experts. Thus, it is

unnecessary to grant the specid latitude given to workersin the field who must make time-pressured
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decison under difficult conditions by themsdlves. If an agency policy violates conditutiond rights, it
will be like legidation in that it will have more far-reaching consequences than the isolated acts of a
sngle officer. Findly, aswith the condtitutiona analyss of satutes, an agency policy that is anayzed
for the purposes of injunctive or other non-monetary relief raises no concerns of congtitution becoming
a“font of tort law.”

In Joyner v. Dumpson, 712 F.2d 770 (2d Cir. 1983), the Second Circuit laid out a three-part

andyssfor evauaing substantive due process clamsin the legidative context. See also Yuan v.

Rivera 48 F. Supp. 2d at 347 (applying the Joyner formulation); Kia P. v. Mclntyre, 2 F. Supp. 2d at

289. Firdt, the court examines the nature of the interest a stake to determine whether it isa
fundamental right protected under the due process clause of the Fourteenth Amendment. Second, the
court determines whether the defendants' actions have sgnificantly infringed thet fundamenta right.
Third, the court asks whether an important Sate interest judtifies the infringement. See Joyner, 712
F.2dat 777.

There may be doubt whether Joyner is any longer an accurate expression of the appropriate
standard for substantive due process review as set forth by the Supreme Court. As recently affirmed
by the Supreme Court, “the Fourteenth Amendment forbids the government to infringe ... [on]
fundamentd liberty interests & al, no matter what processis provided, unless the infringement is

narrowly tailored to serve acompelling state interest.” Washington v. Glucksburg, 521 U.S. 702,

720, 117 S. Ct. 2258, 138 L. Ed. 2d 772 (1997) (emphasisin origind, interna quotations omitted)
(quoting Reno v. Flores, 507 U.S. 292, 302, 113 S. Ct. 1439, 123 L. Ed. 2d 1 (1993)); see dso

Littlefield v. Forney Independent School Didtrict, 268 F.3d 275, 288 & n.18 (5™ Cir. 2001)
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(“Government actions that burden the exercise of [Due Process| fundamenta rights or liberty interests
are subject to strict scrutiny and will be upheld only when they are narrowly tailored to a compelling
governmenta interest.”); Seal v. Morgan, 229 F.3d 567, 575 (6™ Cir. 2000) (“Government actions
that burden the exercise of [due process| fundamenta rights or liberty interests are subject to drict
scrutiny, and will be upheld only when they are narrowly tailored to a compelling governmenta
interest™). Just prior to reaffirming the gppropriateness of srict scrutiny where fundamentd interests
are involved, the Glucksburg Court recognized the rights “to have children” and “to direct the
education and upbringing of one’s children” to be on the short list that deserves this protection. 521
U.S. a 720 (citations omitted).

The Supreme Court’ s recent emphasis that any infringement at dl of afundamentd liberty
interest triggers drict scrutiny suggests that the Joyner test, which demands a showing of sgnificant
infringement, requires only a subgtantid rather than a compelling sate judtification, and places no
requirement on the state to narrowly tailor its policies to its goas, may no longer be accurate. Itis
worth noting that the Supreme Court’ s recent decison in Troxd fals to resolve this question; the
plurdity apparently saw no need to vocalize a standard of review because it decided that the
“sweeping breadth” of the statute made it unnecessary to “ define today the precise scope of the

parental due process right in the vigtation context.” Troxe v. Granville, 530 U.S. 57, 73 (2000).

Judtice Thomas, who concurred with the plurdity judgement, noted that athough six other Justices
recognized the presence of afundamenta right, “curioudy none of them articul ates the gppropriate
sandard of review. | would gpply drict scrutiny to infringement of fundamenta rights” 1d. at 80

(Thomeas, J., concurring).
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The appropriateness of alevel of scrutiny stricter than that gpplied in Joyner is suggested by
the fact that courts have repeatedly recognized that the familid rights protected under the Due Process
clause are vagtly more important than mere property rights. Santosky, 455 U.S. at 758-759 (“[A]
parent’s desire for and right to the companionship, care, custody, and management of hisor her
childrenis an interest far more precious than any property right.”) (internd citations and quotation
marks omitted); Stanley, 405 U.S. a 651 (“It is plain that the interest of aparent in the
companionship, care, custody, and management of his or her children ‘ comes to this court with a
momentum for respect lacking when apped is made to liberties which derive merely from shifting
economic arrangements.””) (citation omitted).

Nevertheless, the Supreme Court and others have hesitated to apply gtrict scrutiny to
government behavior that infringes on familid rights. Even asit has preached the sanctimony of familia
rights, the Court has aways acknowledged the necessity of alowing the States to interfere. See, eg.,
Parham, 442 U.S. at 602-03 (“Our jurisprudence historicaly has reflected Western civilization
concepts of the family as a unit with broad parentd authority over minor children.... Nonetheless, we
have recognized that a State is not without congtitutional control over parental discretion in dealing with

children when their physica or mentd hedlth is jeopardized.”); Prince v. Commonwedth of

Massachusetts, 321 U.S. 158, 166 (1944) (Thereisa*“private redm of family life which the sate
cannot enter. But the family itsdf is not beyond regulation in the public interest ... and neither rights of
religion nor rights of parenthood are beyond limitation. Acting to guard the generd interest in youth's
well-being, the State as parens patriae may redtrict the parent’s control.... [T]he state has awide range

of power for limiting parental freedom and authority in thing's affecting the child swdfare”); see dso
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Croft, 103 F.3d a 1125 (“[T]hisliberty interest in familid integrity is limited by the compelling
governmentd interest in the protection of children particularly where the children need to be protected
from their own parents.”).

The thrugt of the substantive due process familid rights cases, up to and including Troxe,
seemsto be that the stat€' sinterest in protecting and promoting child welfare is so compelling that
drict scrutiny is ingppropriate because, if applied as it has been traditionaly, it would limit too greetly
the state' s power to protect children. Where the fundamenta right of a parent against Sate
interference is pitted againgt society’ s equally fundamenta obligation to protect the innocent and

vulnerable from harm, someflexibility is required to prevent deadiock. In Casey v. Planned

Parenthood, 505 U.S. 833, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992), the Court abandoned strict
scrutiny of abortion regulation in favor of an intermediate “undue burden” test, and explained this
departure by reference to the clash of fundamenta interests of the parent and the state on behdf of the
fetus. See Casey 505 U.S. a 875. In the court chalenges againgt laws prohibiting partia-birth
abortions, judges voiced the argument that Since partia-birth abortion laws outlawed only a particular
method of abortion, they could not be considered to advance the compelling state interest in the hedlth
of the fetus that had warranted departure from drict scrutiny in the first place; thus, any burden they

imposed on the mother’ sinterest was uncondtitutional. See Stenberg v. Carhart, 530 U.S. 914, 951-

52,120 S, Ct. 2597, 147 L. Ed. 2d 743 (2000) (Ginsburg, J., concurring); Hope Clinic v. Ryan, 195

F.3d 857, 878 (7" Cir. 1999) (“[ These gtatutes] do not protect the lives of fetuses either directly or by

seeking to persuade awoman to reconsider her decision to seek an abortion. For the statutes do not

forbid the destruction of any class of fetuses, but merely crimindize a method of abortion--they thus
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have less to recommend them than the antiabortion satutes invalidated in Roe v. Wade.”) (Posner, J,
dissenting) (citations omitted).

If intrusonsinto familia interests recaive less than gtrict scrutiny only when the date can assert
an overwheming interest in the child’ swelfare, then a specia question arises regarding the Joyner test.
If the default rule for substantive due process andysisis strict scrutiny, but this sandard is relaxed
when particularly compelling interests are present, then a showing that the Sate hasfaled to rdate its
policiesto that particularly compelling interest resurrects the default rule. In other words, in the
context of familid rights, if a government’sintruding policies can be demonstrated not to advance child
welfare then any infringement at dl should trigger drict scrutiny; the second prong of the Joyner test
requiring that a* substantia infringement” be shown would not need to be demondirated. See Stanley,
405 U.S. at 652 (“We observe that the State registers no gain towards its declared goals when it
separates children from the custody of fit parents.”); See id. a 657 (* The State' sinterest in caring for
Stanley’s children isde minimis if Stanley is shown to be afit father.”).

Whatever the standard to be applied, it is gpparent that when potentialy uncongtitutiona
policies of agovernment entity impinge on afundamentd private right such as family integrity, courts
have a duty to review dleged infringements closdly. “[W]hen the government intrudes on choices
concerning family living arrangements, this Court must examine carefully the importance of the
governmentd interests advanced and the extent to which they are served by the challenged regulation.”
Moorev. City of East Cleveland, 431 U.S. at 499; Griswald, 381 U.S. at 502 ("[T]hereisa'realm of
family life which the state cannot enter’ without substantid judtification”) (White, J., concurring in

judgment) (citation omitted).
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ACS occupiesthe role of prosecutor when it initiates an Article 10 petition for neglect against
a battered mother. Prosecutors enjoy broad discretion in the conduct of their duties. See, eq., U.S.
v. Armdrong, 517 U.S. 456, 465, 116 S. Ct. 1480, 134 L. Ed. 2d 687 (1996) (“[C]ourts are
properly hesitant to examine the decision whether to prosecute.”) (internd quotations and citations
omitted). However, the discretion to prosecute is not absolute; it *is subject to condtitutiond

condraints” 1d. at 464 (quoting U.S. v. Batchelder, 442 U.S. 114, 125, 99 S. Ct. 2198, 60 L. Ed.

2d 755 (1978)). Thisdiscretion extends only so far as “the prosecutor has probable cause to believe

that the accused committed an offense defined by statute” U.S. v. Bonnet-Grullon, 212 F.3d 692,

701 (2d Cir. 2000) (quoting U.S. v. Armstrong, 517 U.S. at 464); see dso, eg., United Statesv.

Duran, 41 F.3d 540, 544 (9th Cir. 1994) (“If the prosecutor has probable cause to believe a

defendant committed a crime, the decision of whether to prosecute and the charges to be filed rests

with the prosecutor.”). Seedso, eq., General Dynamic Corp. v. U.S,, 139 F.3d 1280, 1283 (9™

Cir. 1998) (“Prosecutor has duty to measure factsin investigative report by legd standards and decide
whether they add up to probable cause to prosecute.”). “To punish a person because he has done
what the law plainly dlows him to do is a due process violation of the most basic sort.” Bordenkircher
v. Hayes, 434 U.S. 357, 363, 97 S. Ct. 2672, 53 L. Ed. 2d 269 (1978). Prosecutors, both
governmenta and specialy appointed, have an ethical duty to ensure that justice [is|] done, and, while
responsible for prosecuting the guilty, they must also make sure that the innocent do not suffer.” _F.J.

Hanshaw Enterprises, Inc. v. Emerald River Development, Inc., 244 F.3d 1128, 1140 (9" Cir. 2001).

Government entities have absolute immunity against damages ligbility for actions taken within the scope

of the prosecutorid role, but that immunity does not extend to injunctive or declaratory relief.
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Supreme Court of Virginiav. Consumers Union of U.S.. Inc., 446 U.S. 719, 739, 97 S. Ct. 2993, 53

L. Ed. 2d 1104 (1980); id. a 736 (prosecutors are “ naturd targets for 81983 injunctive suits. . .").
2. Fourth Amendment

When a child asserts a dam againgt the government, chalenging the conditutiondity of the
government’ s decison to remove him from his parents, the claim is analyzed under the Fourth
Amendment rather than under due process. Tenenbaum, 193 F.3d at 600. “Where a particular
Amendment provides an explicit textua source of congtitutional protection; against a particular sort of
government behavior, that Amendment, not the more generalized notion of substantive due process,
must be the guide for andyzing these daims” Tenenbaum, 193 F.3d at 599-600 (quoting Graham v.
Connor, 490 U.S. 386, 395, 109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989)). The court found in
Tenenbaum that the remova of achild by ACS condtituted a seizure, id. at 602, and therefore his
clams“must be analyzed under the standard gppropriate to [the Fourth Amendment], not under the

rubric of substantive due process.” 1d. at 600 (quoting United Statesv. Lanier, 520 U.S. 259, 272

n.7, 117 S. Ct. 1219, 137 L. Ed. 2d 432 (1997).

The Fourth Amendment prohibits “unreasonable searches and seizures’ and requires that
warrants only be issued with probable cause.  U.S. Const. Amend IV. The provisons of this
Amendment are gpplicable to the states through the Due Process Clause of the Fourteenth

Amendment. See, e.q., Mapp v. Ohio, 367 U.S. 643, 655, 81 S. Ct. 1684, 6 L. Ed. 2d 1081

(1961). “Theterm ‘probable cause’ isthus not only the explicit Fourth Amendment requirement for
obtaining awarrant, but aso descriptive of what seizures are ‘reasonable’ where. . . no warrant has

been obtained.” Tenenbaum, 193 F.3d at 603. “In dedling with probable causg, ... asthe very name
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implies, we are dedling with probabilities” Tenenbaum, 193 F.3d at 603 (quoting lllinois v. Gates,
462 U.S. 213, 231, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983)).

After consdering the various doctrines of Fourth Amendment andlys's, including probable
cause, specid needs, and exigent circumstances, the Tenenbaum court concluded that “[w]hatever
Fourth Amendment analysisis employed, ... it resultsin atest for present purposes smilar to the
procedural due-process standard.” Tenenbaum 193 F.3d at 605.

3. Thirteenth Amendment
The Thirteenth Amendment bears on the interpretation of the law insofar as it attempts to protect the
right of mothers and children not to be forcefully separated without being convicted. It providesin
part: “Neither davery nor involuntary servitude, except as a punishment for acrime ... shal exist within
the United States ... ©

The word race does not gppear in the amendment. Evenif it did, it would not preclude
application of thisamendment. Race does not differentiate former African American daves from other

members of our homo sapiens species. See Ernst Mayr, The Biology of Race and the Concept of

Equdity, Daedalus, Wint. 2002 at 89, 92 (“[T]here is no genetic evidence whatsoever to judtify the
uncomplimentary evauation that members of one race have sometimes made of members of other
races. Thereamply isno biological basisfor racism.”). All humansinterbreed and are therefore
biologicaly without significant differences as“ persons’ entitled to “equd protection of the laws’ and of
“due process of law” under the Fourteenth Amendment. As recently construed by &t least one
member of the court of gppeals for the Second Circuit, the Thirteenth Amendment was designed to

protect againg “racia discriminaion” — race being more modernly defined in this context to mean any
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“group” treditiondly invidioudy discriminated againgt. U.S. v. Nelson, 277 F.3d 164, 179 (2d Cir.
2002) (“Certainly there is nothing in the conceptud or linguistic structure of the prohibition of ‘davery’
and ‘involuntary servitude — which gppearsin the Thirteenth Amendment, it is worth noting once
again, unadorned by the adjective ‘racia’ — that limits the banning of these evils only when they are
imposed aong racid lines.™). Groups protected by the Thirteenth Amendment include &t least those
discriminated againgt in the past in the United States by religion and country of origin. 1d. at 175-81
(holding that Jews were protected by the Thirteenth Amendment).

In the United States, there has been long continued discrimination againgt femaes, particularly
in the context of domestic abuse. See Part 111.C.1.a supra 65-66 (history of government responses to

domestic abuse); See Ao, e.q., RevaB. Siegd, She the People: The Nineteenth Amendment, Sex

Equality, Federalism, and the Family, 115 Harv. L. Rev. 948 (2001); Judith Resnik, Categorical

Federalism: Jurisdiction, Gender, and the Globe, 111 YaeL.J. 619 (2001). As this memorandum and

subgtantial authority has suggested, the pervasive practice of ACS has been to treat mothers unfairly as
agroup. For purposes of the issues before the court, mothers are entitled to a particularly scrupulous
protection of their rights to custody of their children in congtruing the Fourteenth Amendment in light of
the Thirteenth.

It hardly needs to be added that the exact language of the Thirteenth Amendment covers
protection of the children’srights. They are continualy forcibly removed from their abused mothers
without a court adjudication and placed in aforced Sate custody in either state or privately run
inditutions for long periods of time. There they are disciplined by those not their parents. Thisisa

form of davery.
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4. Equa Protection.
Asthe above discussion under Part IV indicates, a mother must be treated equally under the
Fourth, Thirteenth and Fourteenth Amendments. Separating her from her children merely because she
has been abused — a characteritic irrdlevant to her right to keep her children — trests her unequally

from other mothers who are not abused. See People United for Children, Inc., 108 F. Supp. 2d at

296-297 (discussion of race and unequal protection).
D. Rdief Avalable
1. Injunctions
“An injunctive order is an extraordinary writ, enforceable by the power of contempt.” Gunnv.

University Comm. To End the War in Vietnam, 399 U.S. 383, 389, 90 S. Ct. 2013, 26 L. Ed. 2d

684 (1970). Asawrit, injunctionsin genera are authorized by Title 28 of the United States Code
which grants “ The Supreme Court and dl courts established by Act of Congress [power to] issue dl
writs necessary or gppropriate in aid of their repective jurisdictions and agreeable to the usages and
principles of law.” 28 U.S.C. 1651 (1994). “[T]he English Court of Chancery had the power at the
time our government was established to enjoin parties before it from proceeding in another court in a
controversy involving the same issues, and that the federd digtrict courts, as courts of equity, have

amilar power.” Crodey Corporation v. Hazdtine Corp., 122 F.2d 925, 928 (3rd Cir. 1941).

Injunctions are generdly granted only where other reief, such as money damages, is not

available or not sufficient asaremedy. Moraesv. Trans World Airlines, 504 U.S. 374, 381, 112 S.

Ct. 2031, 119 L. Ed. 2d 157 (1992). Thisrelief requires abaancing of harms by the court. The

court must note the harm suffered by the movant if the injunction is not granted, and adso the harm
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auffered by the adverse party if theinjunction is granted. If the baance of harms favors the non-

movant, then the court must deny the injunction. Amoco Prod. v. Village of Gambell, 480 U.S. 531,
54546, 107 S. Ct. 1396, 94 L. Ed. 2d 542 (1987).
2. Priminary Injunction

To be granted a preliminary injunction, a party must show two factors. SonedtaInt’| Hotels

Corp. v. Wellington Assocs,, 483 F.2d 247, 250 (2d Cir. 1973). Firgt, the party must show a

likelihood of irreparable harm in the absence of injunctive relief. Sperry Int'| Trade, Inc. v.

Government of Igradl, 670 F.2d 8, 11 (2d Cir. 1982). Loss or deprivation of a congtitutiona right is

generdly enough to meet this standard. See Bery v. New York, 97 F.3d 689, 694 (2d Cir. 1996)

citing 11A Charles Wright et. d, Federal Practice and Procedure 2948.1 at 161 (2d ed. 1995); Abdul

Wiali v. Coughlin, 754 F.2d 1015, 102628 (2d Cir. 1985). Second, where astay of government
action is sought in the public interest, there must be a showing of likelihood of success on the merits.

Bery, 97 F.3d at 694; Plaza Hedlth v. Perdles, 878 F.2d 577, 580 (2d Cir. 1989). If the preliminary

injunction will provide essentidly al of the relief the movant is seeking, the “movant must show a
subgtantia likelihood of success on the merits, rather than merely alikelinood of success” Johnson v.
Kay, 860 F.2d 529, 540 (2d Cir. 1988).

Thereisat least one potentid third factor. That isthat courts *may go much further both to
give and to withhold relief in furtherance of the public interest than where only priveate interests are

involved.” Standard and Poor’s Corp v. Commodity Exch. Inc., 683 F.2d 704, 711 (2d Cir. 1982);

seedsoLongldand RR. v. Int'l Assn of Machinigs, 874 F.2d 901, 910 (2d Cir. 1989).

Where there are disputes about materid facts at issue for a preliminary injunction, the court
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will hold a hearing to resolve them. Charette v. Town of Oyster Bay, 159 F.3d 749, 755 (2d Cir.

1998).
V. Application of Law to Facts

There is ample evidence of repeated misconduct, policy and practice for the purpose of
section 1983 andysis. The removals and investigations that have been described to the court give
adequate time for supervisors to recognize and repair violations of policy. Each removd istypicaly
signed off by acaseworker, Supervisor, Case Manager, and ACS lawyer. The ACS witnesses
defended their actions, and those of their subordinates, as being fully in-line with ACS policy asit had
been explained to them. Thisis not acase of asngle “rogue case manager” repeatedly acting outsde
the borders of accepted policy; the individual cases presented to the court were the work of a number
of different case managers, casaworkers, supervisors, and attorneys that worked with them. Policy
documents, while not explicitly directing employees to dways remove children of abused mothers, are
vague about when children should be removed, except for the clear and overriding mission statement
that “ Any ambiguity regarding the safety of the child will be resolved in favor of removing the child
from harm’sway.” Ex. 37. Thetraining program regarding domegtic violence is inadequete, despite
the admission by top officias that they redlize caseworkers often will encounter and have to evauate
domedtic violence. Top officias aso were repeatedly made aware of the recurring condtitutiona
violations that were resulting from these deficiencies in policy and training by the recurring lawsuits,
news articles, and committee reports detailing the problems. The failure to adequately monitor, train,
and guide the employees, where violations were not only likely but were regular and widdy-publicized

condtitutes tacit approva by the upper management of the routine practice within the organization.
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A. Unn Removds

The conggtent policy applied by ACS isto remove children of abused mothersin violation of
the procedura and substantive due process and Fourteenth Amendment rights of abused mothers and
their children solely because the mother has been abused. No legidatively appropriate policy, no
compelling sate interest, judtifies these removas. The evidence dearly shows that the compelling Sate
interest in protecting children, which justifies removasin other contexts, isnot a al advanced, and isin
fact greetly hindered, by ACS s policies of prosecuting abused mothers and removing their children.
The defendants propose no other compelling state interests that justify these policies.

If the Joyner test controls, then the state interest would only be required to be * substantia.”
Regardless, the result is the same, since the defendants have no defensible interest in separating
children from their abused mothers when this state act does not advance the child's safety and clearly
does adversdly affect the child's physica and psychic well-being.

Asamatter of policy and practice, ACS does not conduct “sufficient investigation” before
removing children of abused mothers. It fails to determine what the mother has done or can do to
address the problem without forced remova. Where the father has battered the mother, ACSasa
matter of policy and practice does not adequately investigate whether the mother has committed any
acts of neglect. Ingteed, it automaticaly holds both parents ligble as a unit and relies on faulty
assumptions about the character and abilities of battered women. Asamatter of policy and practice,
ACSfails to adequately investigate what the mother has done to try to protect hersalf and her children,
and what services could be offered to render her efforts successful. Asamatter of policy and

practice, ACS does not merdly fail to advance the best interests of children by these unnecessary
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separdions —they harm children.

The removals of abused mother’ s children, even when summarily gpproved by a court based
solely on ACS representations, infringe on mothers' substantive due processrights.  If the Joyner test
is applicable here, the infringement must be deemed substantial. Removals for short periods of time

have been held not to “substantidly” infringe on mothers rights. See, e.q., Tenenbaum, 193 F.3d at

601 (separation for severa hours does not condtitute substantial infringement). Here, the individud
removas often last months, and therefore individualy condtitute substantia infringement of these rights.

See, eq. Yuanv. Rivera, 48 F. Supp. 2d at 347 (S.D.N.Y. 1999) (separation for three months

condiitutes subgtantid infringement). While an individual government act may be judged by the degree
to which it impairs the affected individud’ s rights, a widespread policy can be analyzed according to
the aggregate damage it does. The tota length of separations of mothers and children have caused is
measured in years. The suffering and traumait has caused cannot be mesasured.

Thelast sep in the Joyner test isto determine whether the infringement on the fundamental
liberty interest isjustified by an important state concern. Based on Supreme Court precedent the state
concern may be required to be compdlling. But the asserted state interest in protecting the safety of
children satisfies either level of scrutiny. The evidence undeniably shows that the challenged policies of
ACSwork againd this state interest, not for it. See Tenenbaum, 193 F.3d at 595 (“[S]ociety’s
interest in the protection of children is, indeed, multifaceted, composed not only with concerns about
the safety and welfare of children from the community’ s point of view, but dso with the child's
psychologica well-being, autonomy, and rdaionship to the family.”) (quoting Franz v. Lytle, 997 F.2d

784, 792-93 (10™ Cir. 1993)) (quotations omitted). All of the experts agreed that unnecessary
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removals harm children, and that children from homes with domestic violence are particularly sengtive
to being separated from the non-abusive parent. Unnecessary removals thus work againgt the state
interest in protecting children. This has been widdly recognized by child welfare advocates and
domestic violence advocates, and informs the best practicesin thefield of child protection. ACS
policies and practice result in removals that are routindy unnecessary and ignore aternatives that
would be far better for the children involved. These policies and practices cannot be judtified by
recourse to the interests of the child.

These policies and practices subgtantidly infringe on the fundamenta liberty interests of
moathers and children in family integrity and the fundamenta interests of mothersin parentd authority
over raising children. These policies and practices circumvent the procedural protections to which
mothers and children are condtitutiondly entitled. Thereis no substantid, let done compdlling, state
interest served by these policies and practices. These policies and practices thus violate the
procedura and substantive Fourteenth Amendment rights of mothers and the Fourth Amendment
rights of children.

Even where courts approve a separation, the cases brought by ACS are so skewed against
the mother as to prevent the courts from effectively protecting due process and substantive rights of
mothers and children. Due process procedura rights including in-court and out-of-court decisionsto
remove are further uncongtitutionally denigrated by provision of inadequate 18-B counsdl for most
mothers.

B. Improper Prosecutions of Mothers

Asameatter of policy and practice, when ACS prosecutes a woman for neglecting her child
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when she has done nothing but suffer battery at the hands of another, it does so under what might at
best be termed false assumptions and findings. It infers from the fact that a woman has been beaten
and humiliated that she permitted or encouraged her own abuse. Asamatter of policy and practice,
ACS presumes that sheis not afit parent and that sheis not capable of raising her children in a safe

and appropriate manner because of actions which are not her own.

In Sanley v. lllinais, the Supreme Court rejected the notion that a state can rely on a

presumption that a class of people are unfit. Stanley, 405 U.S. at 656-58. In that case, the
presumption was applied proceduraly by denying a hearing to a class of parents, unwed fathers. The
rationae underlying the need for individudized determination was that even if most unmarried fathers
were neglectful and unfit, not al unmarried fathers are unfit; “some are wholly suited to have custody of
ther children.” Stanley, 405 U.S. at 654. Because this presumption manifested itself as a procedura
defect (the denid of ahearing) it was resolved with a procedura remedy (the provision of a hearing).
Stanley, 405 U.S. at 656-58.

It would no less violate the due process rights of unwed fathersif 1llinois were to grant them
hearings, but then proceed to charge them and remove their children on the sole grounds that they
were unwed fathers. See Jarrett v. Jarrett, 449 U.S. 927, 101 S. Ct. 329, 66 L. Ed. 2d 155 (1980)
(denid of cert.) (Brennan J., dissenting) (arguing that the Supreme Court should grant certiorari and
reverse lllinois Supreme Court decision holding that the fact that a divorced mother was cohabitating
with an unmarried mae was sufficient grounds to terminate her custody of children despite the absence
of any evidence of harm to the children); Parham, 442 U.S. a 603 (“ The statist notion that

governmenta power should supercede parental authority in al cases because some parents abuse and
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neglect children is repugnant to American tradition.”). Nor would it suffice for the State to charge the
parent with something more innocuous, say “inadequate guardianship”, but then rely on the father’'s
datus as an unwed father asits sole basis for finding against him. Nor even would it be valid for the
date to charge him with something it admitted would not condtitute neglect for married fathers, but
nonethdess find it sufficient because this father was unmarried. All of these scenarios are Smply
permutations of the same condtitutiond violation that was recognized in Stanley — the reliance on a
presumption about a class of people that leads to aviolation of the fundamentd right of a parent and
child to reside together.

It desecrates fundamenta precepts of justice to blame a crime on the victim. There was atime
in the United States, not so long ago, that a person could be convicted of rape only if the victim
exerted the “ utmost resstance.” See Perez v. State, 94 SW. 1036, 1038 (Tex. Crim. App. 1906)
(“Although some force be used, yet if she does not put forth al the power of resistance which she was

cgpable of exerting under the circumstances, it will not be rape’); David P. Bryden, Redefining Rape,

3 Buff. Crim. L. Rev. 317, 356 (2000). The bdief wasthat if awoman was not willing to put her life
at risk by fighting her attacker, who was usudly stronger and often armed, then she had consented.

Elsewhere, this belief gpparently il prevails. See, eq., State Lawmakers Protest Itaian Ruling on

Rape, L.A. Times, Feb. 17, 1999, at A17 (Italy’s highest court of appeals reversed a rape conviction
on the grounds that “it is common knowledge ... that jeans cannot even be partly removed without the

effective help of the person wearing them ... and it isimpossible if the victim is struggling with dl her

might."); James Meek, et a., A Look at Rape Laws Around the World, The Guardian (London), Feb.

16, 1999, at 19 (In Chile, a*“woman must show wounds, prove she fought tooth and nail”); Although
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thereis still debate about how consent and force should be handled in rape cases, the widespread
passage of rape shield laws, the elimination of corroboration requirements, and other developments
demondtrate the consensus in this country that laws should protect, not blame, victims. See, e.q.,

David P. Bryden, Redefining Rape, 3 Buff. Crim. L. Rev. 317 (2000).

While there is maybe disagreement in our society about whether the government has an
obligation to assst those who suffer conditions of debilitating poverty, there is a consensus that even
the most minimdist state has the respongbility of protecting its citizens from violence. At onetime, it
was thought that this responghility did not extend to violence within the home, but that notion has long
since been abandoned in the United States. Just as the government has a responsibility to protect
children from an abusive parent, so too does the government have aresponsibility to protect avictim
of domedtic violence from her partner, aresponghbility not met by punishing her through forcible
separation from her children. 'Y et the court finds as amaiter of fact that the effect of the practice and
policy of ACSisto punish the abused mother by separating her from her children and by not providing
her and the children with adequate protection.

The government’ s respongbility to protect victims of domestic violence— or at least not to
punish them —is particularly poignant given that the state will punish the woman who tekes the law into
her own hands and attacks her former batterer. It isalong held maxim that the state holds a
monopoly on violence, and that unauthorized acts of violence will go unpunished only under specia
circumstances, such as self-defense or insanity. Although “Battered Women's Syndrome’” is
admissblein New Y ork, asin many other jurisdictions, as evidence of state of mind, it isnot alegd

defense per se. See, eq., Peoplev. Sedey, 720 N.Y.S.2d 315, 320 (N.Y. Sup. Ct. 2000). Our
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society expects that awoman who has been battered (and indeed, any victim of violence) will, if
possible, alow the state to shield her.

Often, ACS s vague alegations mask the fact that the mother has only “done what the law
planly alows [her] to do.” Bordenkircher, 434 U.S. a 363. ACSroutindy failsto alege the specific
details of “failure to cooperate’ dlegations that would permit review of whether any probable cause
judtifiesthem. Family Court judges have complained that the lack of specificity in such alegations
makes it difficult for the judges to exercise meaningful review over ACS early in thejudicia process,
the judges are forced to wait until weeks or months have passed before it becomes clear that ACS
never had acasein thefirgt place. The dday in meaningful review caused by ACS slack of specificity
in alegations of “failure to cooperate with services’ irreparably harms mothers by greetly extending the
duration of what have been shown to be often unnecessary removas. Thislack of specificity addsto
the total pattern of routine violations of mothers procedura due process rights.

The evidence demondrated that City defendants practices and policiesin thisfield harm
children much more than they protect against harm. The children suffer the traumaof being separated
from both of their parents, blame themsdves for the abuse of their mothers, confront an unfamiliar and
often dangerous fogter care system, while dl the time their mother could most likely be giving them
care and comfort if only ACS, with the cooperation of other city agencies, would carry the
government’s own burden of protecting her from violence,

Children’swelfare, the Sate interest in which is so often the great counterweight deployed to
judtify gate interference in family affairs, has virtudly disappeared from the equation in the case of

ACS s practices and policies regarding abused mothers. Where, as here, a state action infringes on
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parents and children’s fundamenta liberty interests and al'so demonstrably works againg the welfare
of the child, defendants’ attempt to justify must be found condtitutionaly wanting.

C. Inadegquate Representation

The record proves that representation of counsel of abused mothersislargely asham. The
18-B attorney system as now organized and financed holds out the promise to an abused mother that
she will be properly represented by a competent attorney when she seeksto retain or obtain the return
of her childrenillegdly seized by ACS. It then crudly supplies atorneys who can not, and do not,
properly represent her. They do not investigate. They do not consult with their client. They are not
available for conaultation. Their very existence delays hearings and proper prompt resolution of cases
in Family Court, resulting in unnecessary separation of mothers and children and unnecessarily
prolonging those separations. The result is a practice and policy by the State and City of New Y ork
violaing the substantive and procedura congtitutiona rights of many abused mothers and their
children.

1. Due Process Right to Effective Assgned Counsd
This court is facing amuch narrower and more well-defined class of plaintiffs than that

confronted by the Supreme Court in Lasster. The Lasster Court examined the rights of the broad

classof al parents facing separation from their children by the state. The circumstances and
characteristics of members of this classvaried widely. Ms. Lassiter, for instance, was an incarcerated
murderer who had left her son languishing in foster care for over two years without trying to contact
him, whose termination proceedings were rather straightforward, and for whom counsd would

probably have made no difference in the outcome. Lassiter, 452 U.S. at 20-21, 32-33. Other

170



parentsin this broad class would have presented far more sympathetic cases. Observing that “the
facts and circumstances’ of this broad class “are susceptible of dmogt infinite variation,” the Lassiter
Court found it “neither possible nor prudent” to treet this classuniformly. Id at 32.

By contradt, the discrete class of mothersin subclass A are dl accused under the same
dubious theory of neglect, al are deeply concerned with caring for their children, al face sate
proceedings complicated by important yet subtle issues of fact, Sate law, and condtitutiond law, and
al would have a good chance of reacquiring custody of their children sooner if represented by
effective counsd. No dlass of litigantsis ever perfectly uniform, but these mothers are smilar enough

for uniform trestment in al the aspects that the Lasster Court considered relevant. See, 452 U.S. at

32-33.

The smilarity of class members makes uniform trestment cognizeble. There are at leadt three
strong reasonswhy it isaso desirable. Firgt, the State of New Y ork has chosen to grant a state right
to counsd to dl indigents before the Family Court, thus shutting off any case-by-case analyss of the
federd right anticipated by Lasster. Thisis relevant because individuas who have afederd right to

counsd have aright to effective counsdl, seeinfraat . Whether New Y ork statutory scheme

includes aright to effective counsd implicit in the State' s statutory right to counsel need not be decided
by this court. What isrelevant in this present proceeding is that the mechanism for determining federa

rights to counsd in removal cases envisoned by the Lassiter Court has been short-circuited in New

Y ork where every member of subclass A is entitled to counsdl as a matter of state law.
Second, the Lassiter Court deferred decisions about counsd to individua triad courts on the

condition that those decisions would be “subject, of course, to appellate review.” 452 U.S. at 32.
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Cases, such asthat considered in Lassiter, which involved permanent termination of parentd rights
usudly involve afind judicid digposition that may be appeded. In the removal cases before this court,
the damage to condtitutiond rights is accomplished in the many months preceding the opportunity for
find judicid dispostion. Appelate review could not repair this harm, and it is rarely available because
these long delays force mothers to choose between their condtitutiond rights and their children. They
tend to choose their children, acquiescing to ACS demands and sacrificing the opportunity to obtain a
find, gppedable judicid determination. Thelack of any meaningful opportunity for federad courtsto
protect these rights on an individualized, ex post facto basis weighsin favor of a class-wide order.
Third, even if the trid court mechanism for determining federd rights were il in place and
effective agppellate review were possible, the complaints about the 18-B system raised by subclass A
plantiffs are not problems that vary sgnificantly from caseto case. The basic problem is not that some
mothers who deserve counsd are not being granted counsdl (a problem well-suited to individuaized
review). The problem isthat every mother who deserves counsdl but cannot afford to pay for a
lawyer is being granted counsel who rendered ineffective by system-wide statutorily created defects.
Thisissueis andyticaly separate from the question of which, if any, mothers have aright to counsd. It
is relevant to the issue of class trestment because it bears on the relief to be granted. Where aclass of
litigants are systematically deprived of condtitutiona rights by well-defined state practice, relying on
retrogpective, individuaized relief is wasteful of judicia resources and harmful to the aggrieved parties.
A generdized treatment of the narrow class of mothersin this case is both possible and
desrable. Applying the Eldridge factors as approved in Lassiter, a court must weigh the parents

interests, the state interests, and therisk of error. See Lasdter, 452 U.S. at 31. The mothers interest
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isfamily integrity and care of the children isvery strong. It isespecidly potent because mothers are
extremdy concerned about the well-being of their children, who are at increased risk psychologicaly
and physcdly whilein foster care. Relationships between mothers and children from homes with
domedtic violence may dready be adversaly affected.. Abused mothers have astrong interest in
avoiding further traumato the familial bonds that would be done by months of separation. The
government’ sinterests are particularly wesek; its actions are motivated by bureaucratic caution and
ignorance that harm rather than help the interests of the child. Therisk of error, which in this case
condtitutes protracted unnecessary removals, is high, given that ACS caseworkers rely on deficient
traning and officid policies, and effective judicid review of ACS action isinhibited in large measure
due to deficienciesin the 18-B system at least for an initid period of weeks or months,

Based on the balance of these factors, subclass A members have a Condtitutiond right to be
gppointed counsel. This, of course, does not end the analys's, because subclass A mothers are, like dl
other indigentsin New Y ork Family Court, ostengbly granted gppointed counsd. The question is
whether the gppointed counsd is effective. If it is not, defendants have violated the plaintiffs
condtitutiond rights as surely asif no counsel was provided at dl.

The evidence overwhemingly demongtrates that 18-B appointed counsdl are not effective.
They regularly are appointed too late, fail to gppear in court for hearings, do not properly prepare for
hearings, inadequatdly interview and advise clients, and are not available to return phone calls about
court or related matters. These problems are adirect result of the fact that 18-B lawyers are,
compensated at aleve at which they cannot afford the essential accouterments of basic professiond

sarvice (such as an office), prevented from maintaining a separate private practice to supplement this
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inadequate compensation, and required to take on unmanageabl e case oads becauise so few other
lawyerswill put up with the first two conditions.

No finding is made that reasonable compensation is dways due gppointed counsel. Courts
have recognized that lawyers are officers of the court owing aduty of public service, and that it does
not violate the lawyer’ s condtitutiond rights to be compelled to represent indigent clients without

compensation. See Immediato v. Rye Neck School Dist., 73 F.3d 454 (2d Cir. 1996); See ds0

U.S. v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 795 F.2d

796 (9™ Cir. 1986); Williamson v. Vardeman, 674 F.2d 1211, 1214-15 (8" Cir. 1982). Requiring

counsel to aways work without adequate compensation by creating a system in which they cannot
practice privately at al may so egregioudy “jeopardize [lavyers | persond finances,” Williamson, 674
F.2d at 1216, asto trigger due process concerns on behaf of counsdl. Nevertheless, none of the
court’s holdings are based on any rights that may be claimed by counsd. The court is concerned only
with the rights of mothers to effective counsd. The evidence is overwhelming that the 18-B system
deprives them of that right.

The 18-B compensation rules, as currently gpplied, systematically deprive dl indigents of
effective counsdl. As applied to subclass A mothers, who have afederal congtitutiond right to
appointed counsel in New Y ork, the 18-B compensation system violates the right to be appointed
effective counsd, as guaranteed by the Fourteenth and Sixth Amendments of the Condtitution..

2. Generd Due Process

Whether the class members have afederd right to counsdl or not, in New Y ork they have a

date statutory right to counsdl. See Family Court Act 8 262(a)[iv]. See dso, eg., In re Guardianship
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and Custody of Ornelka J., 491 N.Y.S.2d 639, 641 (App. Div. 1985) (“Theright to counsd in

termination proceedingsis guaranteed by statute.... Parentd rights may not be curtailed in New Y ork
without a meaningful opportunity to be heard, which in these circumstances includes the assistance of
counsd.”) (internd citations and quotations omitted). The scope of this Sate statutory right, and
whether there exists any state congtitutiond obligation to provide thisright, are not at issue, and not
now decided.

Whatever itsfedera or state congtitutional obligations, New Y ork has undertaken to provide
representation to al indigent parentsin Family Court. Like the good samaritan doctor who stopsto
carefor an injured stranger, the state may induce reliance or otherwise dter the situation of those

offering help o that they incur certain minium obligations. Cf. Goldberg v. Kelly, 397 U.S. 254, 261-

266,90 S. Ct. 1011, 25 L. Ed. 2d 287 (1970) (Due Process requires governments to conduct pre-
deprivation hearings before adminidratively terminating welfare benefits, even if it was never obligated

to offer welfare benefitsin the first ingtance.); Matthews v. United States, 150 F. Supp. 2d 406, 414

(E.D.N.Y. 2001) (In maritime tort case, United States may be liable under good samaritan doctrine if
it undertakes to gratuitoudy renders services to another which it should recognize as necessary for the
protection of the other's person or things, physical harm results from the government’ sfailure to
exercise reasonable care in that undertaking, and (&) the government’ s failure to exercise such care
increases the risk of such harm, or (b) the harm is suffered because of the other's reliance upon the
undertaking.)

If the state did not provide mothers with appointed counsel, a mother might be driven to obtain

help from friends or areligious advisor or even argue strongly on her own behdf. When the mother
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must speak through gppointed counsd sheis lulled into not acting for herself; and then sold out by the
system.

If the state did not rely on 18-B panels at dl, and instead accepted or compelled occasiona
sarvice from practicing attorneys, the state bar conceivably might have provided effective counsd as
part of its pro bono obligationsto society. But the 18-B system, with its panels requirements,
minimum service, and unavoidable courtroom delays have transformed the role of gppointed counsd
into afull-time job rather than a pro bono activity. The evidence demondgtrated a broken system that
not only prevents 18-B counsd from being effective, it prevents private lawyers from filling the void.

Thisisnot to say that no 18-B lawyer does an adequate job. Some undoubtedly do meet their
professona responsibilities at great personal sacrifice. But the evidence demondirates that the system
asawholefals short and resultsin aform of betraya of those to whom effective counse was
promised. And it isthe system as awhole for which the Sateis responsible,

Where the date chooses to intervene in an area with condtitutiona dimensions, it may not do
S0 in away that undermines condtitutiond rights. The right to counsel, which was recognized by the
Founders to be so fundamenta to due process that it earned explicit Condtitutional recognition, is one
such area. Offering counsd to amother accused of neglect, and then hamstringing that counsdl in such
away that the mother islikely to receive inadequate representation impairs the litigant’ s Sixth
Amendment right to effective counsdl. Cregating a system of gppointed counsd that is so broken that
the entire court system becomes plagued with long and unavoidable delays, so that urgent claims of
violations of condtitutiona rights go unaddressed for months, impairs subclass A members due

process as guaranteed by the Fourteenth Amendment. Having undertaken the role of good samaritan
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in providing counsd to the needy, inducing their reliance and preventing others from assigting, the State
and City must carry out the role they have assumed with propriety.
VI. Relief Imposed

A. Appropriateness of Injunctive Rdlief

Children and parent-child relationships are particularly vulnerable to delays in repairing
cugtodid rifts. Even relatively short separations may hinder parent-child bonding, interfere with a
child' s ability to relate well to others, deprive the child of the essentia loving affection criticd to
emotional maturity, and interfere subgtantially with schooling and necessary friendships. An injunction
has been granted for the purpose of ensuring that 1) battered mothers who are fit to retain custody of
their children do not face prosecution or remova of their children solely because the mothers are
battered and 2) the child’ sright to live with such amother is protected. Subclass B makes no clam
againg the State; subclass A will obtain dl the protection it seeks without any preliminary order
directed againgt the State.

After this suit was commenced, and in large measure as aresult of the litigation, ACS began to
attempt remediation of the grave deprivations and threets of deprivations of plaintiffs congtitutiona
rights. Theseinitid movesby ACS, while praisaworthy, have not cured the congtitutiond violations.

In adiscusson with the Commissoner of ACS while he was on the witness stand, the court agreed
that it would be gppropriate to provide defendants with a sx month stay. This delay will give ACSthe
opportunity to implement further changes that secure and protect plaintiffs congtitutiond rights without
unnecessary interference by the court.

Granting atay is not antithetic to the need for prompt action. It permitstime for an expedited
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gppedl, avoiding the need for changes in procedures that may need further revision should the court of
gppeds have aview different from that of thetria court. Most importantly, the court assumesthe
bona fides of ACS sleadership in seeking promptly to diminate its uncondtitutiona practices and
policies.

B. Injunctive provisons

“A violaion of plaintiffs rights having already been established, ... the didrict court . . . hasa

duty to fashion gppropriate injunctive relief, using its broad equitable powers” Barnett v. Bowen, 794

F.2d 17, 23 (2d Cir. 1986); See Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1, 15,91 S.

Ct. 1267, 1275, 28 L. Ed. 2d 554 (1971) (*Once aright and a violation have been shown, the scope
of adidrict court's equitable powers to remedy past wrongsis broad, for breadth and flexibility are
inherent in equitable remedies.”).

The prdiminary injunction issued in this case is il in effect. See In re Sharwline Nicholson, et

d.,  Fed Supp.2d __, 2002 WL 99806 (E.D.N.Y. 2002). As noted in the memorandum and
order supporting the preliminary injunction, there are S issues that were addressed in the preiminary
injunction: first, what ACS should do when reporting the results of investigations of child abuse or
neglect to the New Y ork State Central Register of Child Abuse and Maltreatment, see prdiminary
injunction, at Y 2; second, what ACS should do prior to removing achild, seeid. at 1 3, 4, 5; third,
what ACS should do when it drafts and files a petition against a mother under Article Ten of the New
York Family Court Act, seeid. a  6; fourth, what ACS should do after aremova has occurred, see
id. & 13,5, 7, §; fifth, what ACS should do in connection with prior petitions that have resulted in

injudtice, seeid. a 9; and sixth, what should be required of ACSin terms of training and
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adminidration, seeid. at 11 10, 11, 12.

A didtinction was drawn in the preliminary injunction between petitions aready filed and those
which will befiled. Where the petition has dready been filed, Snce an order may have been issued by
adate court, precatory language is used to induce ACS to attempt to rectify continuing injustices. Out
of concern for comity with the state judicia system, the provisons of the preliminary injunction are not
mandatory for pending or resolved petitions, as they are with repect to future petitions. Compare 119
(pending and resolved petitions) with 1 6 (future petitions).

The court recognizes that the State of New Y ork, its courts, its adminigtrative agencies and its
municipa governments have the primary responsibility for protecting mothers and children. The State
has largely delegated these duties to municipdities. No part of the court’s preliminary injunction was
designed to interfere in the dightest with the jurisdiction of New Y ork’s Family Court or of any other
court of New York. Comity with al state ingtitutions was preserved.

Neverthdess, serious inadequacies in providing counsel for the mothers were addressed.
Compensation for attorneys appointed to represent mothers threstened with separation from their
children do not even cover office overhead of well-prepared attorneys. The differential between
compensating for in-court and out-of-court work results in lack of adequate investigetion, preparation,
effective advice to the client and adequate representation in court. The result of these inadequaciesin
providing even minimaly adequate counsd for mothersis that members of subclass A are consgtently
deprived of their congtitutiona procedurd rights of due process and their condtitutiona substantive
rights to be joined as a family with their children.

The provisons of the preliminary injunction requiring increased compensation for attorneys
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appointed pursuant to Article 18-B of the New Y ork County Law representing members of subclass
A arevita for two reasons. fird, the defendants practice of providing indigent mothers with
representation at inadegquate compensation levels currently required by Article 18-B violates the
condtitutiond rights of subclass A plaintiffs, and second, adequate representation of subclass A
mothers is necessary in order to ensure that the provisions of this preiminary injunction designed to
protect these condtitutiond rights are effectuasted. No other decison ispossiblein light of the
overwheming consensus of State officids, judicia officers, legd experts, and court opinions, aswell as
the evidence, that the current statutory rates do not permit 18-B lawyers to provide competent
representation to their clients, and that as a result mothers are consstently denied their constitutional
rights.

The court received extensive evidence regarding the minimum gppropriate compensation
necessary to repair the 18-B system and ensure adequate representation to the indigents it serves.
Dean Norman Lefgtein of the Indiana University School of Law testified that, based on his extensve
and long-standing experience with indigent defense issues throughout the United States, “[the] rate of
compensation for assgned counsel should be at least one hundred dollars [per hour]. Having said
that, | would hasten to add it seemsto me that such arate of compensation s, in effect, a discounted
rate gpplied in public interest kinds of settings. . . . The one hundred dollar rate doesn’'t come close. .
. to what attorneys who are providing representation on aretained basisin Family Court are likdly to
recave.” Tr. 12/20/2001 at 177. The Judicial Conference of the United States has recommended a
rate of $113 per hour be paid to counsel appointed in federd crimina cases. Report of the

Proceedings of the Judicial Conference of the United States, September 19, 2000 50 (recommending
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acompensation rate of $113 per hour in-court and out-of-court for federd non-death penalty cases;
deeth pendty cases have alill higher rate). The rate of $75 previoudy paid to gppointed counsd in
federa crimina cases has been widely criticized as too low, and has recently been raised to $90 per
hour. Cf. Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriation Act, Pub. L. No. 107-77 (2001) (authorizing funding for Fisca Y ear 2002 sufficient for
the Federa Judicial Conference to raise compensation of attorneys appointed pursuant to 18 U.S.C.
section 3006-A from $75 per hour to $90 per hour); H. Rep. No. 107-139 (2001) (accompanying
H.R. 2500, Pub. L. No. 107-77) (* The Committee is supportive of the need to raise hourly rates
[provided by the Crimina Justice Act] and provides funding to increase the pand atorney rates to $90
per hour”).

While thisrate of $90 per hour may be too low, the court errs on the Side of caution in
interfering with state affairs and finds thet this is the minima level which will protect the congtitutional
rights of indigent mothers. The compensation ceiling set by thisinjunction isaso likely too low. Both
may beincreased by state courtsin individual cases. The court assumes the New Y ork courts will
continue their practice of granting compensation in excess of the cap when necessary to ensure
adequate representation.

It may well be that the mogst effective way to ensure adequate representation for members of
subclass A would be to create an ingtitution modeled along the lines of the Lega Aid Society. Such an
organization would have attached to it the pargprofessiondss, office workers, investigators, and experts
who provide stability and inditutional know-how, as well as the supervision necessary to ensure that

minimum congtitutiona Sandards are met. A radicd restructuring of this nature is beyond the
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appropriate exercise of power by this court.
VIl.  Concluson

Thefindings of fact and law embodied in this memorandum and order, and in the memorandum
and order accompanying the preliminary injunction, have been established after full evidentiary
hearings, by clear and convincing evidence.

The prdiminary injunction was issued to protect plaintiffs. The need for it has been established
by the overwhemingly clear and convincing evidence. The probabilities of the plaintiffS succeeding in
obtaining afind injunction are dear and convincing. The baance of equities clearly and convincingly
favorsthe plaintiffs. Complying with the injunction will not unduly burden defendants or any other
interested private or public agency.

There remains some doubt about whether the State’ s officids should remainin the case. The
State of New Y ork itsdlf was dismissed on consent. The State' s officid's remain defendants on the
theory that it is the State which sets 18-B rates. Buit it is doubtful whether named defendants can
themsalves raise the rates without legidation. The City can pay more to the extent that the State
limitations are found to be uncondtitutiond. As applied to the separation of an abused mother and
child, the State datutory 18-B limitations are uncongtitutiona. The duty remains on the Family Court
to supply counsdl paid by the City &t rates sufficient to obtain competent attorneys for abused mothers.
Should the preliminary injunction againgt the City be upheld, and the fee limitationsin Article 18-B be
held to have properly been declared uncongtitutional, on gpped, this court will dismissthe case against
the State’ s officials. The court takes no position on whether or how the State and City should divide

the burden of increasing the compensation to appointed 18-B attorneys.
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SO ORDERED

Jack B. Weingein
Senior Didrict Judge

Dated: March 1, 2001
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